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tJ Cynthia A. Rice , 0112319805:31:03 PM 

Record Type: Record 

To: Elena KaganIOPDIEOP, Bruce N. ReedlOPDIEOP 

cc: Diana FortunaIOPDIEOP, Laura EmmettlWHOIEOP 
Subject: Min wage and workfare sheet 

Elena -- Diana did the work sheet you asked for, comparing how many states will have trouble 
paying for workfare under the current and increased minimum wage. 
---------------------- Forwarded by Cynthia A. Rice/OPO/EOP on 01/23/98 05:31 PM ---------------------------

z 
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') .. - . 
Record Type: Record 

To: Cynthia A. RicelOPDIEOP 

cc: 
Subject: Min wage and workfare sheet 

I couldn't do each year individually because there is a food stamp cost of living adjustment (which 
actually our previous analysis from HHS ignored). But I think this works pretty well. I got some 
numbers from Jeff Farkas to do it. 

~ 
mwtanf.wp 
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States With Problems in 2001 (assumes 20 hours of work per week) --
Factors in rough food stamp cost of living increase in 2001 

Families of 3 
Families of2 (average family size) Families of 4 

Current 8 states No states (Miss.'s No states 
Minimum problem disappears 
Wage -- $5.l5 by 2001 because of 

increase in food 
stamp allotment 

Year 2001 24 states 4 states No states 
minimum 
wage: $6.20 

Recall that the number of hours of work required per week increases from 20 hours in 1997 and 
1998 to 25 hours in 1999, and 30 hours in 2000 and thereafter. However, the increase from 20 to 
30 hours can be in the form of training directly related to employment, so it is possible to argue 
that 20 hours is the more useful reference point. But below is the 30 hour chart. 

States With Problems in 2001 (assumes 30 hours of work per week) --
Factors in rough food stamp cost ofliving increase in 2001 

Families of3 
Families of 2 (average family size) Families of 4 

Current Minimum 38 states 14 states 2 states 
Wage -- $5.15 

Year 2001 48 states 36 states 12 states 
minimum wage: 
$6.20 
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REV. ROL. 7l·425 printed in FULL formac. 

R~v. Rul. 71-425 

sec~lon 6~. - Gross I Incom& Definea 

26 CFR 1.61-1: Gress income. 

(Also Sect;ion,;, 3306, 340l; 31.3306 (b) -1, 31.3401 (a) -1.) 

1971-2 C.B. 76; 1971 IRB LEXIS 11; REV. RcrL. 71-425 

July, 1971 

(*lJ 

Paymenes made by a sea~9 welfare agency to participan~s in work training 
programs under Tiele V of che Economic Opporcunicy Act; of 1964 are not 
includible in gross income and are not. wages tor employment. l.:.ax purposes; 
Revenue Ruling 67-111 modified. 

Page 3 

Advice has been requesced whet:her payment.s of amount.s derh'ed from funds 
supplied by a State welfare agency. made 'Co pa:t;t.icipanta in programs under Title 
vof t:he Economic Opport.unit.y Ace of 1964, ~ublic Law 68-452, 42 U.S.C. 2702, 
and similar programs are includible in ehe gross incomes of the recipients for 
Federal income eax pU~"poses and are "wages" subject to the withholding of income 
tax and che taxes under the Federal Insurance Contributions Act. 

The Scat.E: welfal."e age.ncy requires individuals on a welfare roll who are able 
eo work to participate in work experience projects that it sponsors or 
administ:ers under Title V of the Economic Opportunity Act of 1964. The agency 
makes t:he work aSSignments and makes the only payments the partiCipants r""eive 
in connection with the work. A parcicipant receives payments at a ra~Q a~1~1 r.~ 

the prevailing hourly rat.e fo,' similar work in the community or the minimum rRr:oF! 
establish~d by t.he State: ['*"21 law fo!" ~uch work, whichever is highAr. The 
participant works only the number of hours t.hat produce a payment equal t.o the 
relief allowance he and his family would receive in anyone month period. !f a 
participant incurs transportation expenses to and from work or other. expenses, 
such as t.he cost. of safety equipment required for the work, the addit:.ioM;:!Il cost. 
is met by an increase in the number of hours worked by him_ 

Tile queseion 1s whether ~he payments received while the partiCipant is 
l.i:ngaged in the wo:rk relat.e:d program are compensation for services {7'} performed 
or are in tile nature o! wellare payments. 

Section 61 (a) (1) of ehe Ineet'nal Revenue Code of 1354 provides that, except 
as ot.herwise provided. gross income means all income from whatever sourCE! 
derived. includ.ing cOlnpensation for services. However, disbursements from a 
general welfa,-e fund in the interest of the general welfare. which are not made 
for servj.ces rendered, are not includible in gross income. See Rev. Rul. b~-136, 

c.a. 1963-2, 19, which holda ~hat: benefit payments made under either the Area 
Redevelopment Act or the Manpower Development and Training Act of 1962 are not 
includible in the gross income of the r~3] recipients. 

19J002 
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1971-2 e.B. 76; 1971 IRS LEXIS ll. *3; 
REV. RUL. 71-425 

Page 4 
I .. EXSEE 

'rhe senate Committee report on the Economic Opportunity Act of 1964 (Repore 
No. 1218. BBch Congress, 2nd Session) states on pag" 3S th"t 'ritle V will 
seimulate the expansion of work experience and other needed training. 
including basi~ education, for needy individuals who are currently J:eceiving 

some l:.ype of public assiscance. This repo-rt point~ out: that studie6 of 
unemploy~d pgrsons:: r,J,ided unde. the publir: C'lse.istancc programs indicat.e Chat in 
gel1ttral these persons lack suffi~iant educa,tion and '.Jork skills to compele in 
the Lsbor market. Many are eit.her so lacking in knowledge. and skills or in 
self-confidence because of prolonsea unemplcymen ... they arc not ready for 
eraining p,'ograms such as those offered by the Man_power i:lIld Development Tra.ining 
Ace. 

Some examples of ccnstruct:ive work experience in Ticle V projects arll: simple 
maint:.enance in publi~ roads, recreation areas a.nd facilities; rO\ltin~ and 
gen.eral office. clQr:i:ca,l work; I"lnt.ained aides and a!i~ist.ants in institution~, 
including such occ:\,pations as helpers, bus boys, and kitchen workersj trained 
pract.ical nurses a.nd nlJ~ses I aides. labcr~tory .. e~i6tanI:2 and orderliel!.:. 

An assignment r.o work in an un..:iIkilled job may [+41 be a form of training 
to an individual who has never before held a job. Such a program may be designed 
to ceach the participant work habit: such as 't"eg1.llar at.t.endance, promptness, 
appearance, job diseipline, et:.c. Thus, in most Title V programs the elemencs ot 
work and training combine and overlap to Ruc:h a degree that it is extrl=:m12ly 
difficult to ~haracterize any program as being primarily work or primarily 
t.raining. In most cases it wo~ld not be rp'<3,liEitically feasible to dissecc Cl 

program 1:.0 det.ermine the relative proporr:.ionEi of work and training contained 
therein. 

H'owever. in many cases the payments received under a work-training p~'ogram 
are re~eived in lie'U. of (and in ~mount6 no greater than) paymentG 1:.hat. Lhe 
part1C:;.p"nt was receiving based upon personal a:nd family subsistence 
rQquir.emeots from a public welfa~e agency prior to his pareicipation in the 
work-tr~ining program. In such caae8, the primary measure of the amow}!: .[·eceived 
is the personal or family need of the recipient rather than the value of any 
services performed anQ thus seems more in l:hc na.ture of .a. welfare paymeL'l.l;. in 
connE!!«::t:i.on with participation in a tl:'"aining program than a payment for ser...,lc~3 

rendered. 

A.ccordingly, [*5] amounts received. by a part~cipant in a worK-l:.raininq 
program, such as a pro~ram under Title V of the Economic Opportuni"y Act, are 
neith.er includable in gross income under !ject.ion 61 (a) (1.) of the Codl2 nor 
cOTJs;.dered Ih;.rages nfor purposes ~f the withholding of income tax. at sou:..n::e.~ on 
wages or che taxes ~nder the Federal Insuranc~ contributions Act, provided that:' 

(1) participaeion'in such work-training p~ogram was arranged and fin~lC2d by 
a publi«:: agency from whi<:h the partioipant ... ·as receiving public welfare be:l'lG:.fiC$ 
based upcn personal or family SUbsistence requircmcnt3, and 

.(.2) the payment.s received under the work-cra.ining program <e;o:;clusive of any 
@xtra allowanc~ that may be provided for transportation or ocher costs relaeed 
to participa~ion) are not greater than the QMOunt of such public welfare 
benefies that he. would have b~en receiving. In the event that the amount 
received under the work-training .program (exclusiv$ of allowanc@s, as deGcribed 
above) is greater than che amount that would have been received by the 

1aJ00J 



· . .12124/97 16:05 '5'202 6220605 TAX POLICY 

1971·2 C. B. 76: 1971 IRB LEXIS 11. *5.: 
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Pag~ S 
LEX SEE 

participant had ehere been no work-training pro9~am, the entire amount received 
will b@ considered as taxable gross income and IIwag"s". except to the extent. 
tha.-c (*6] 1e can be demonstrated that. the a.mount received exceeds the fa.iL" 

market. va.lue of t.he servit:es performed under ehe: program. 

Revenue Ruling 67-144. C.B. ~9G7-1, 12, ;,1;: hereby modified to the ex.t.en'=. ie 
hold.s that the payments 't7~Ceiv9d under thA tact::; t.he:t:'ein ar~ includa.ble in 
income. 

~004 



Summary of Draft Notice (to be published in the IRB) 

Introduction 
• Topic of notice is tax consequences of payments to individuals under TANF; notice 

describes certain workfare payments that will not be considered income for tax purposes 

• States intent ofIRS to issue regs on this subject (why?); notice effective in meantime 

• Only addresses tax laws; no inference intended for other laws, including FLSA 

Background 
• Describes PRWORA and lists TANF's 12 work activities (none are called "workfare") 

How Workfare Payments are Treated "in General" 
• Payments by government to an individual under a "social benefit program for the 

promotion of the general welfare, and that are not made basically for services rendered" are 
not taxable, "even if the recipient is required to perform certain activities to remain eligible 
for such payments." 

• "If, however, taking into account all the facts and circumstances, such payments ... are 
basically compensation for services rendered," then they are taxable. 

• Notes new section of law that "earned income for EITC purposes does not include amounts 
received for 'service performed in work activities as defined in paragraph (4) or (7)" (of 
T ANF law -- work experience and community service), "but only to the extent such 
amount is subsidized" under T ANF. 

"Application of Facts and Circumstances Analysis to Certain Workfare Payments" 
• Workfare is not taxable when the following three requirements are satisfied: 

• The individual receives payments only from the welfare agency or its contractor. 

• The individual's payments are funded entirely by T ANF or food stamps. 

• The interaction of the "minimum wage or welfare laws and the size of the 
individual's grant limits the number of hours that the individual may engage in the 
qualifying activity." 

Request for Comments 
• Invites comments by 4/98, particularly on: 

• the notice's tests regarding tax treatment of workfare payments; and 

• "whether the regs should address government payments (other than workfaiil 'fY\~ lL 
payments) made to individuals in the interest of the general welfare." ..J ~r~ 



DRAFT 
Draft Date: 12/18/97 Control Number: RR-I09108-97 

Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Workfare Payments 

Notice 98-

This notice addresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the Social Security Act, as .amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Puh. L. No. 104-193, 110 stat. 2105 (August 22, 

1996) (workfare payments). The notice describes certain workfare 

payments that will not be considered income, earned income, or 

wages for federal income and employment tax purposes. The 

Treasury Department and the Internal Revenue Service (Service) 

intend to issue regulations that will address the federal income 

and employment tax consequences of the payments described in this 

notice. Pending the issuance of regulations, the provisions of 

this notice shall apply. 

SCOPE 

This notice addresses only issues under the federal income 

and employment tax laws. No inference is intended as to any 

other issue under any other provision of law, including the Fair 

Labor Standards Act and other federal and state employment laws. 
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BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families (TANF). AFDC 

required recipients to perform some work activities in order to 

continue to receive public assistance. TANF provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANF also mandatee 

specific work requirements and imposes penalties for non

compliance with those requirements. 

Under TANF, the term "work activities" (qualifying work 

activities) is defined as: 

(l) Unsubsidized employment; 

(2) Subsidized private sector employment; 

(3) SUbsidized public sector employment; 

(4) Work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

sector employment is not available; 

(5) On-the-job training; 

{6} Job search and job readiness assistance; 

(7) Community service programs; 

(8) Vocational educational training {not to exceed 12 months 

with respect to any individual}; 

(9) Job skills training directly related to employment; 
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(10) Education directly related to employment, in the case

of a recipient who has not received a high school diploma or a 

certificace of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

course of sCudy leading to a certificate of general equivalence, 

in the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) The provision of child care services to an individual 

who is participating in a community service program. 

Section 40?(d) of the Social security AcC, 42 U.S.C. § 607(d). 

TREATMENT OF WORKFARE PAYMENTS - - IN GENERAL 

Generally, the federal income and employment tax 

consequences of workfare payments are determined under the 

following analysis. 

Disbursements by a governmental unit that are made to an 

individual under a legislatively provided social benefit program 

for the promotion of the general welfare, and that are not made 

basically for services rendered, are excludable from the ---------_._--
rndiVidual's gross income and are not treated as wages for 

employment tax purposes, even if the recipient is required to 

perform certain activities to remain eligible for such payments. 

Similarly, payments made other than as employee compensation or 

as earnings from self-employment are not earned income for earned 

income tax credit (EIC) purposes. If, however, taking into 

account all the facts and circumstances; such payments by a 

governmental unit are basically compensation for services 
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rendered, then the payments are includible in the individual's 

gross income, generally are treated as earned income for EIC 

purposes (but see § 32(c) (2) (B) (v) of the Internal Revenue Code, 

discussed below), and are treated as wages for employment tax 

purposes. 

Section 32(c) (2) (B) (v) (as added by § 108S(c) of the 

Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 111 Stat. 788 

(August 5, 1997), and effective for taxable years beginning after 

December 31, 1997) provides that earned income for EIC purposes 

does not include amounts received for "service performed in work 

activities as defined in paragraph (4) or (7) of section 407(d) 

of the Social Security Act to which the taxpayer ~s assigned 

under any state program under part A of title IV of such Act, but 

only to the extent such amount is subsidized under such State 

program. " 

APPLICATION OF FACTS AND CIRCUMSTANCES ANALYSIS TO CERTAIN 
WORKFARE PAYMENTS 

In cases where the following three requirements are 

satisfied, workfare payments will not be includible in an 

individual's gross income, will not treated as earned income for 

Ere purposes, and will not be treated as wages for employment tax 

purposes: 

(1) The only payments received by the individual with 

respect to the qualifying work activity are received directly 

from the state or local welfare agency (for this purpose, an 

entity with which a state or local welfare agency contracts to 
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administer the state workfare program on behalf of the state will 

be treated as the state or local welfare agency}; 

(2) The only payments received by the individual with 

respect to the qualifying work activity are funded entirely under 

TANF (including any qualified state expenditures (as defined in § 

409(a) (7) (B) (i) of the Social Security Act) used to maintain 

historic state expenditures (as defined in § 409(a) (7) (B) (iii) of 

the Social Security Act» and the Food Stamp Act of 1977; and 

(3) The interaction of the federal or state minimum wage or 

welfare laws and the size of the individual's grant limits the 

number of hours that the individual may engage in the qualifying 

activity. 

REQUEST FOR COMMENTS 

The Treasury Depar~ment and the Service invite comments on 

this notice and on the future regulations. Comments are 

particularly requested on: (I) the tests set forth in this 

notice regarding the federal income and employment tax treatment 

of workfare payments and f2} whether the regulations should 

address government payments (other than workfare payments) made 

to individuals in the interest of the general welfare. Written 

comments should be submitted by April 1, 1998. Send submissions 

to: Internal Revenue Service, P.O. Box 7604, Ben Franklin 

Station, Attn: CC:DOM:CORP:R, Room 5228, Washington, DC 20044. 

Submissions may be hand delivered between the hours of 8 a.m. and 

5 p.m. to.: CC:DOM:CORP:R (Notice 98- ), Courier's Desk, 

Internal Revenue Service, 1111 Constitution Avenue, NW, 

-l 

? 
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Washington, D.C. Alternatively, taxpayers may submit comments 

electronically via the IRS internet site at 

http://www.irs.ustreas.gov/prod/tax_regs/comments.html. 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the Erc and employment 

tax issues in this notice (not toll-free calls). 
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Department Of The Treasury 
Office of Tax Legislative Counsel 
1500 Pennsylvania Avenue, N. W. 

Washington, D.C. 20220 

February 13. 1998 

To: Diana Fortuna 

Fax: 456-7431 

Number of pages (including this coversheet): 8 
From: Paul Crispino 

Tel: 202/622-0224 
Fax: 202/622-9260 

Comments: Attached is the latest draft of the workfare notice. If you have any 
questions, please call me. Thanks. 

NOTE: nns MESSAOE IS INTENDED ONLY FOR THE USB OF THE INDIVIDUAL OR 
ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION TIh\ T IS 
PRIVILBGBD. CONPlD'ENTIAL. ANDIOR RESTRICTED AS TO OR EXEMPT FROM 
DISCLOSURE UNDER. APPUCABLE LAWS. If the reclplem of dIis message is not the addressee 
(i.e. the lnrended recipi=l. you anfhereby notlfled that you should not read dIis dOCUJDelU and that 
any dissemination. d1sui.bution. or copying of this communication, except insofar as Is necessary 10 

deliver this document 10 the intended recipient, Is sui.cdy prohibited. If you have received this 
communication in error. please notify the sender Immediately by telephone, and you will be provided 
further instructions about the return or destructino of this document. Thank you. 

UNCLASSIFIED 
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Part III - Administrative, Procedural, and Miscellaneous 

Treatment of Certain Payments Received as Temporary Assistance 
for Needy Families (TANF) 

Notice 98-

PURPOSE 

This notice addresses the federal income and employment tax 

consequences of payments received by individuals with respect to 

certain work activities performed in state programs under part A 

of title IV of the social Security Act, as amended by the 

Personal Responsibility and Work Opportunity Reconciliation Act 

of 1996 (PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (August 22, 

1996) (TANF payments). The notice sets forth certain conditions 

under which TANF payments will not be treated as income, earned 

income, or wages for federal income and employment tax purposes. 

The Treasury Department and the Internal Revenue Service intend 

to issue regulations that will address the federal income and 

employment tax consequences of TANF payments. The regulations to 

be issued will be effective as of the date of this notice. 

Pending issuance of these regulations, th~ provisions of this 

notice apply. 

SCOPE 

This notice addresses only the treatment of TANF payments 

under certain income and employment tax provisions of the 
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Internal Revenue Code. No implication is intended as to the 

treatment or effect of such payments or as to whether an 

employment relationship exists under any other provision of law, 

including the Fair Labor Standards Act and other federal and 

state employment laws. 

BACKGROUND 

Congress reformed the welfare system through the enactment 

of PRWORA, which replaced Aid to Families with Dependent Children 

(AFDC) with Temporary Assistance for Needy Families. AFDC 

required recipients to perform some work activities in order to 

continue to receive public assistance. TANF provides states with 

more flexibility than they had under AFDC to determine basic 

eligibility rules and benefit amounts. TANF also requires that 

specified percentages of recipients engaged in work activities 

and imposes penalties on the states for non-compliance with that 

requirement. 

For purposes of TANF, the term "work activities" is defined 

under §407(d) of the Social security Act as: 

(1) unsubsidized employment; 

(2) sUQ§j'idized private sector employment; 

,{~');'S:~~:idi'zed public sector employment i 

(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 

. sector employment is not"available; 

(5) on-the-job training; 

(6) job search and job readiness assistance; 
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(7) community service programs; 

DRAFT 

(8) vocational educational training (not to exceed 12 months 

with respect to any individual); 

(9) job skills training directly related to employment; 

(10) education directly related to employment, in the case 

of a recipient who has not received a high school diploma or a 

certificate of high school equivalency; 

(11) satisfactory attendance at secondary school or in a 

course of study leading to a certificate of general equivalence, 

~n the case of a recipient who has not completed secondary school 

or received such a certificate; and 

(12) the provision of child care services to an individual 

who is participating in a community service program. 

42 U.S.C. § 607(d). 

TREATMENT OF TANF PAYMENTS 

A. In General. 

Generally, the federal income and employment tax 

consequences of TANF payments are determined under the following 

analysis. 

Disbursements by a governmental unit that are made to an 

individual under a legislatively provided social benefit program 

for the promotion of the general welfare, and that are not made 

basically for services rendered,are excludable from the 

individual's gross income and are not treated as wages for 

employment tax purposes, even if the recipient is required to 

perform certain activities to remain eligible for such payments. 
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Similarly, payments made other than as employee compensation or 

as earnings from self-employment are not earned income for Earned 

Income Tax credit (EIe) purposes. If, however, taking into 

account all the facts and circumstances, such payments by a 

governmental unit are basically compensation for services 

rendered, then the payments are includible in the individual's 

gross income and are treated as wages for employment tax 

purposes. Similarly, payments made as employee compensation or 

as earnings from self-employment generally are treated as earned 

income for EIe purposes (but see § 32 (c) (2) (B) (v) of the Internal 

Revenue Code, discussed below) . 

Section 32 (c) (2) (B) (v) (as added by § 1085 (c) of the 

Taxpayer Relief Act of 1997, Pub. L. No. 105-34, III Stat. 788 

(August 5, 1997), and effective for taxable years beginning after 

December 31, 1997) provides that earned income for EIe purposes 

does not include amounts received for "service performed in work 

activities as defined in paragraph (4) or (7) of section 407(d) 

of the Social Security Act to which the taxpayer is assigned 

under any State program under part A of tit'le IV of such Act, but 

only to the ~xtent such amount is subsidized under such State 
. ."; ,!:,~'" . 

. - .' 

B. Appll cation of facts and cj rcumstapces analysi s to certain 
TANF payments. ~ 

." 

Due to the flexibility TANF affords states to determine 

basic eligibility rules and benefit amounts, TANF payments may be 

made both for the promotion of the general welfare and as 

compensation for services. In these cases, it is extremely 
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difficult to characterize the basic purpose of the payments. It 

is also not practically feasible to determine the relative 

proportion each purpose represents of the payment. 

In many cases, however, TANF payments are received ~n lieu 

of (and generally in amounts no greater than) payments the 

individual formerly received or would have received under AFDC 

based upon the individual's personal and family subsistence 

requirements. In these cases, the primary measure of the amount 

received is the personal or family need of the individual 

recipient rather than the value of any services performed, and 

thus, the payments are more in the nature of a payment for the 

promotion of the general welfare than a payment for services 

rendered. These cases typically share, and can be identified by, 

common characteristics. 

Accordingly, in cases where the following three conditions 

are satisfied, TANF payments will not be includible in an 

individual's gross income, treated as earned income for EIC 

purposes, or treated as wages for employment tax purposes (the 

federal income and employment tax treatment of TANF payment that 

do not satisfy each of the following three conditions is 

determined under the general analysis described in paragraph (A) 

above) : 

(1) The only payments received by the individual with 

respect to the work activity are received directly from the state 

or local welfare agency (for this purpose, an entity with which a 

state or local welfare agency contracts to administer the state 
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TANF program on behalf of the state will be treated as the state 

or local welfare agency); 

(2) The only payments received by the individual with 

respect to the work activity are funded entirely under TANF 

(including any payments with respect to qualified state 

expenditures (as defined in § 409(a) (7) (B) (i) of the Social 

Security Act») and the Food Stamp Act· of 1977; and 

(3) The number of hours the individual may engage in the 

work activity is limited by federal or state welfare laws or the 

Slze of the individual's payment divided by the federal or state 

minimum wage. 

REQUEST FOR COMMENTS 

The Treasury Department and the Service.invite comments on 

this notice and on the future regulations. In particular, 

comments are requested on the three conditions set forth in the 

"Treatment of Workfare Payments" section of this notice. Written 

comments should be submitted by April 1. 199B. An original and 

eight copies of written comments should be sent to: 

Internal Revenue Service 

CC:DOM:CORP:R 

""Room 522B (IT&A:Br21 

P.O. Box 7604 

Ben Franklin 'Station 

Washington, DC 20044. 

81"s~~ - (ho~ -to Sol- hO<4;"S 
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or hand delivered between the hours of B a.m. and 5 

Courier's Desk 
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Internal Revenue Service 

Attn: CC:DOM:CORP:R (Notice 98-

Room 5228 (IT&A:Br2) 

1111 Constitution Avenue, NW 

Washington, D.C. 

Alternatively, taxpayers may submit comments electronically via 

the Internet by selecting the "Tax Regs" option on the IRS Home 

Page, or by submitting comments directly to: 

http://www.irs.ustreas.gov/prod/tax regs/comments.html (the IRS 

internet site), All comments will be available for public 

inspection and copying in their entirety, 

FURTHER INFORMATION 

For further information, contact Mr. Edwin B. Cleverdon at 

(202) 622-4920 regarding the income tax issues in this notice and 

Ms. Jean Casey at (202) 622-6060 regarding the EIC and employment 

tax issues in this notice (not toll-free calls) . 



Diana Fortuna 

Record Type: Record 

02/26/98 12:06:40 
12M 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: Update from Tramantano on FICA/workfare 

Karen finally reported back to me on her and John's thinking on the FICA notice. It's a bit 
ominous, She said John wanted to hold off because it would seem too precipitous to go ahead 
now after the bad conference call on Monday. She said he was not prejudging what we will do. 
When I asked her how long they were picturing, she said she doesn't know, but John said we 
should sit with it, 

She also said Shea thinks that his side had the better arguments in the call with Treasury, and she 
wants to check in with him to see what next steps he is expecting, but she doesn't want to raise 
his expectations in such a call. 
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Diana Fortuna 

Record Type: Record 

C) 02/23/98 05:42:52 
PM 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: FICA/workfare conference call this morning 

Treasury and the AFL had a conference call this morning that was not very satisfactory to either 
party. The AFL felt that Treasury didn't have very good answers to their questions/concerns. 
Treasury felt that there is no way to satisfy the AFL. Everyone wants to know what happens next. 
Treasury says they will be ready to issue the notice Wednesday if we want; I told them that was 
probably good but I would get back to them with a definite answer. 
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PM 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Laura Emmett/WHO/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: Latest on FICA/workfare 

We are working to get this out before the NGA. Rob Weiner's recommendation is that we concur 
with DOL's recommendation to give the AFL a heads up on this, so I am working with Karen 
Tramantano to do that tomorrow. 

Regarding whether this IRS ruling will do any damage to our FLSA position: According to DOL, it is 
a question of degrees of risk. Issuing this ruling will marginally increase the risk that a court 
wouldn't uphold employee rights for workfare recipients. Rob is working with DOL and Treasury on 
language to minimize the added risk, but DOL argues there is no way to do this ruling that doesn't 
add some risk. Rob doesn't disagree. So if no added risk is our standard, we would not issue this. 
(The risk is not zero even without this ruling.) Interestingly, DOL says the risk is less for FLSA than 
for the NLRA and other laws, I think because of the different laws' definition of employee. 

I'll know more tomorrow. 
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l..( -~ 02/12/98 02:26:02 PM , , 
Record Type: Record 

To: Jake Siewert/OPD/EOP 
cc: Elena Kagan/OPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwitz/OPD/EOP 
bcc: 
Subject: Re: Minimum Wage and Workfare ~ 

We should probably drop the last sentence, which refers to the number of States that might have 
to make adjustments. That number is an internal estimate based on assumptions that are not 
unassailable, We do not want to get into an argument with NGA about the number of States that 
might have to raise benefits; we won't win. 

Jake Siewert 

Record Type: Record 

To: Elena Kagan/OPD/EOP, Jonathan Orszag/OPD/EOP, Russell W. Horwitz/OPD/EOP, Emil E. 
Parker/OPD/EOP 

cc: 
Subject: Minimum Wage and Workfare 

Chris Georges is asking the following question. Please review the suggested response and let me 
know if you have any suggestions. Thanks, 

Q: Won't raising the minimum wage hurt welfare-to-work efforts in the states? 

A: No. An increase in the minimum wage will support the goals of welfare 
reform by ensuring that wages keep up with the cost of living and people 
leaving welfare for work can support their families and break the cycle of 
dependency. 

This increase will not make it substantially more difficult for states to meet 
the welfare law's work participation rates (30 percent in FY 1998, rising to 
40 percent in 2000 and 50 percent by 2002). While states that put welfare 
recipients in workfare programs will of course have to pay them the new 
minimum wage, Such workfare programs are only a small part of most 
states' welfare-to-work efforts, These efforts focus primarily on getting 



welfare recipients private sector jobs, and can also include work-related 
activities like job search, vocational education, and high school (for 
teenagers) . 

For states that do chose to create workfare programs, we have helped them 
pay the minimum wage by allowing them to count not only cash assistance, 
but also food stamps, toward the wage. The dramatic drop in welfare 
caseloads further ensures that states will have adequate funding to pay 
workfare participants the minimum wage, because under the welfare law, 
states receive fixed block..grants regardless of welfare caseloads. For 
example, for a family of three on workfare, only five states might have to make slight 
adjustments to meet the higher minimum wage when it takes effect. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: CEA redid our minimum wage/ w.orkfare analysis 

FYI, you should know that CEA asked me for the backup to the analysis I did last week on the 
number of states that would have trouble funding workfare programs under various minimum wage 
increase scenarios, and then they redid the analysis. I don't know what they plan to do with it. 
Their version comes up worse than mine did. 

I had simply updated the HHS analysis we have been using for months, but CEA went behind it and 
made more pessimistic food stamp assllmptions. Also, they calculated the s;;e;,f the problem for 
both 20 and 30 hours of work a week. You'll recall that we used 20 hours because, even though 
the work requirement grows from 20 to 30 hours over time, states can use "job training CfuiiCtly 
related to employment" for the hours over 20, and we made the somewhat aggressive assumption 
that they would do so to the maximum extent. 

Here's the difference between my analysis and theirs (they only did fa.milies of 3): 

States with Problems -- 20 hrs a week My Analysis 
Current Minimum Wage No states 
50 cent increase ($5.65) 1 state 
$1 increase ($6.15) [2 state'D 
$2 increase ($7.15) 9 states 

CEA Analysis 
1 state 
2 states 
7 states 
13 states 

For 30 hours of work a week, the numbers are pretty bad (I didn't do this calculation): 

States with Problems -- 30 hours a week 
Current Minimum Wage 24 states 
50 cent increase ($5.65) 
$1 increase ($6.15) 
$2 increase ($7.15) 

37 states 
r.l4"2"s::t-::at~es~:J 
50 states 
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Effect of Minimum Wage Increase on Cost of Workfare Programs 

Talking Points 
• There is one additional concern that we should be mindful of, as we consider 

what level of increase to propose in the minimum wage. As you know, 
Republicans made a concerted effort last year to roll back labor protections 
for those on workfare. Many Governors supported this effort, arguing they 
could not afford to pay the minimum wage for workfare jobs. 

• 

• 

A larger minimum wage increase will add to the pressure that Governors feel] 
on this issue. 

So far, we have beaten back the Republicans' efforts, and persuaded 
Democratic Governors not to ally themselves with Republican Governors on 
this issue. However, some Democratic Governors remain very concerned 
about this issue. Their support of Republican proposals would give that 
effort new momentum. 

Background 
• In May, the Labor Department ruled that most workfare programs are subject 

to the Fair Labor Standards Act and other labor protections, including 
payment of the minimum wage. 

• Governors have complained loudly that the DOL ruling severly hampers their 
ability to establish work programs for welfare recipients. The law requires 
states to put 50% of their welfare recipients to work by the year 2002, or 
face penalties. Welfare benefits are not high enough in some states to 
support payment of the minimum wage for 20 or 30 hours a week. 

• DOL's ruling led the Republican leadership in Congress to seek to roll back 
current law labor protections for workfare jobs. We were able to hold the 
line and stop these efforts, but we can expect the issue to re-emerge this 
year. 

• Any minimum wage increase will increase the number of states whose 
welfare benefits are not large enoug~ to fund a minimum wage workfare job. 
As the size of the minimum wage increase goes up, so do the number of 
states with problems. 

States Whose Welfare Benefits Can't Support a Minimum Wage Workfare Job 
Minimum Wage Families of 2 Families of 3 
Current Minimum Wage 8 states No states 
Increase of 50 cents 15 states 1 state 
($5.65) 
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Increase of $1 ($6.15) 21 states 2 states 
Increase of $2 ($7.15) 36 states 9 states 



1] Cynthia A. Rice 12/04/97 06:27:23 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: Bruce -- Emily needs some clarification re: the Thompson meeting 

M~a~r~y~K~a~,~G~o~v~e~rn~o~r~T~h~o~m~s~o~n~'~s~h~e~l~f~U~I~s~t~a§ff~e~r,~s~p~e~nt~th~e~d~a~y~t~e~lIgin~g~o:e~~~~~~~~-uat 
y~u expressed an openness to considering countln a I Ion 
a FI IX. ---. 
I thought you made very clear to Thompson that we endorse only the last Shaw offer, the straight 
FICA fiX, and he said that was what he would circulate to his overnors. At one oint, ou dio say 
you mig POSSI y ave some openness to the work activi 'e id so in a very 
genera way (that we at the OPC kn kinds of activities as 
wor a ove 20 hours a week, but apparently Mary Kay took to mean something bigger). 

Emily's question is .. besides telling Mary Kay that we are only discussing a straight FICA 
exemption, can she/should she try to explain to her and to the Oem governors what you mean by 
possibly some openness? 



lJ Cynthia A. Rice 12/04/97 12:27:55 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Shaw FICA proposal 

The Shaw FICA proposal that we endorsed was the one Shaw offered (or tried to offer) on October 
9th at the tax technicals markup. It does not include any change to what can count as work for 
the purposes of the work participation rates, as I said this morning -- despite what Governor' 
Thompson's staffer thought. It is a straight FICA/FUTA exemption. It was also endorsed by 
Governors Carper and Chiles in an October 9th letter to Congressman Rangel, who opposed it. 

Emily and I will make sure Thompson's folks have the right copy. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPD/EOP 
Emily BromberglWHO/EOP 
Diana Fortuna/OPO/EOP 
Andrea Kane/OPO/EOP 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: FICA/workfare 

We now have a draft ruling from Treasury saying that workfare isn't sybject to FICA It defines 
workfare as payments coming from the welfare office or its contractor, funded entirely by TANF 
anmor food scallips. TlalJt's tile S60d "em. 

The bad news is that (1) it's not out of Treasury/IRS yet, and (2) I am nervous that DOL mayjle 
working agajnst it (they have a coPy). A guy at Treasury who doesn't understand this issue 
po1ltically just told me they are considering a number of things that could water it down -- making it 
a proposed rulin instead of final, or narrowing it in various wa s includin focusin mo e on 
training. hey have a big meetmg Wit t e general counsel tomorrow. We are depending a lot 
0'ii"Kiir1 Scholz, who is trying to do the right thing here, to shepherd it throu h. I am trying to reach 
K 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: FICA 

I talked to counsel's office, and here's the story: we are free to talk to Treasury's Office of Tax 
Policy about this matter, but not to the IRS. 

I am trying to clarify whether the document the IRS plans to issue (a notice I is technically a 
rulemaking. If it is NOT rulemaking, there are no restrictions on us other than not talkin to the 
IRS). It ru emakin ,we are still free to talk Polic b 0 influence this 
substantive y, need your or Bruce's permission to do so and I need to involve OIRA. 

In any case, it means we are free to weigh in on this. So now we have to figure out what to do 
substantively. We should talk on Wednesday. 
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Record Type: Record 

To: Bruce N, Reed/OPD/EOP, Elena Kagan/OPD/EOP, Laura EmmettlWHO/EOP 

cc: Cynthia A, Rice/OPD/EOP, Andrea Kane/OPD/EOP 
Subject: Treasury decision on FICA/FUTA? 

Cynthia heard a rumor from levin's staff that Treasury is getting close to a decision on workfare 
and FICA/FUTA, so I checked with Karl Scholz. He said it is probably true. IRS is now reviewing 
an interpretation would treat FICA/FUTA in the same way as the EITC -- i.e., workfare would be 
exempt from these taxes. 

If the IRS clears it (not a given), it would be ready sometime after December 15, but perhaps before 
the New Year. It will go through a normal OMB clearance process here. 

It will include a limited definition of work experience/community service that is similar to what 
Wendell was pushing a while back, and that we were comfortable with. The goal of the definition 
is to prevent states from shoe-horning all kinds of work into those 2 categories in order to avoid 
FICA taxes. He couldn't recall all of this, and we have to double-check that it's OK, but it includes 
things like stipulating that the check has to come from the welfare office. Karl said that DOL may 
not think this is strong enough and may raise concerns about the whole thing (!). 

In the meantime, we have to decide how to respond to levin's rumor. I think we can say that they 
may be getting close but it's not over till it's over. But it may be hard to control how this becomes 
public, given all the agencies that will know, and the Treasury-Wendell-levin link. 

But it could be good news! 
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DRAFT 9/9 8:00 p.m. 
House Ways and Means Welfare Proposal 

(based on 9/8 verbal reports) 

Talking Points 

• The proposal would undermine welfare reform by weaking the welfare law's 
work requirements. 

• Welfare recipients could be required to work just a few hours a week, instead 
of the 20 hours now required and 30 hour required by the year 2000. 

• The proposal would create a loophole making publicly-run workfare programs 
more attractive than private jobs. Welfare recipients in workfare wouldn't 
have to do real work for 20 or 30 hours a week -- many of those hours could 
be filled with non-work activities such as job search, job readiness, and 
vocational education. 

• Welfare recipients receiving child support payments would be able to work 
even fewer hours, because those support payments retained by the state to 
repay taxpayers for welfare costs could not be used for salaries for workfare 
participants. A $100 child support payment retained by the state could 
lower the work requirement by nearly 20 hours per month. 

• States say they need flexibility to make welfare reform work. We say they 
already have it. Because they receive a welfare block grant with few 
restrictions, states can shift the $3 to $4 billion a year savings from falling 
welfare caseloads into workfare programs and still come out ahead. At the 
same time, states can count both T ANF and food stamp benefits as wages. 
With this flexibility, states that choose to put people in workfare rather than 
private sector jobs will be able pay the minimum wage for 20 to 30 hours a 
week. 

Options 

Option #1: Retain the tough but fair work rates in current law. 

Option #2: Retain the tough but fair work rates in current law, but do not 
allow states to use child support they retain as payment for wa es (states 
wou ave to fill the gap with other funds). 

Option #3: Retain current law for work up to 20 hours a week (only a 
minimum of 20 hours of work as now defined would count); allow additional 

PagelJl 
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job search, etc., for hours of work above 20 hours per week. States could 
count child support payments to pay wages for up to 20 hours per week. 
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Current Law 

What Counts as Work 

The following are the work activities alvvays permitted under the welfare law: 

1 . Unsubsidized employment 
2. Subsidized private sector employment 
3. Subsidized public sector employment 
4. Work experience 
5. On-the-job training 
6. The first 6 weeks of job search and job readiness assistance 
7. Community service programs 
8. The first 12 months of vocational educational training 
9. Providing child care for someone in a community service program 

The following are additional work activities that can be counted from 20 to 30 
hours a week: 

1. Job skills training directly related to employment; 
2. For those with no high school diploma, high school attendance, GED study, 

or education directly related to employment 

Questions 

1. What is the practical difference between a subsidized public sector job and 
work experience? Between these and community service programs? Is there 
a grey area between them? What are some examples of subsidized public 
sector jobs? 

2. Are any states creating "private sector work experience," or private 
workfare? We have heard reports that Ohio is doing so. How does money 
flow in such a situation? Who pays the worker? Whom does the state pay? 
Whom does the company pay? 

How does this differ from subsidized private employment? Subsidized public 
employment? 

If workfare is exempted from FICA, would that create an incentive for J 
business to shift to private workfare instead of subsidized/unsubsidized jobs? 

3. What is the difference between work experience and community service 
programs? What are real life examples of the differences? 
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4. Do some of these shifting realities make it advisable that we define some of 
these terms in the regulation? Does HHS's draft reg address these questions 
in any way? 
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Child Support Enforcement 

The proposed child support provision coupled with the proposal's "maximium 
hours" provision would weaken the welfare law's work rates even further. For 
example, let's consider a welfare recipient receiving $300 a month in TANF, $100 
a month in food stamps, and $50 a month in child support which the state 
"retains" to offset welfare costs. 

Under current law that welfare recipient would have to work the minimum 80 hours 
a month. If the state put that person in workfare slot at the minimum wage, the 
state would have to contribute an additional $1 2 a 1l10nth in welfare funds to pay 
the minimum wage for those 80 hours. Under the proposed provision requiring only 
as much work as the benefit level divided by the minimum wage (the so-called 
"maximum hours" policy). the person would have to work only 78 hours a month. 
And if, in addition, the state was required to subtract retained child support ] 
payments, the welfare recipient would have to work only 68 hours a month (see 
chart A below). 

Advocates say that cllstodial parents shouldn't have to "work off their child 
support." This argument assumes that a parent on welfare is entitled to all her 
child support; in fact, there's a long history of the government requiring families to 
give up that right in order to receive welfare. It is true that if the "maximum hours" 
policy were put into effect but the child support change was not made, a woman 
getting the same amount of child support would have to work more hours if the 
state retained the payment than if it passed through the payment but reduced the 
welfare grant to compensate (compare columns 1 and 3 of Chart C to the same 
columns on Chart DJ. However, that "inequity" can be solved by sticking to 

Page 5)1 

current 20 hour a week work rates. Another valid but rarely heard argument is thaJ allowing states to count child support as wages would undermine the principle of v 
the minimum wage. 

Chart A: Work Effects of Child Support Policies 

If state retains $50 child Current Law Maximum Maximum 
support payments Hours Policy Hours Policy 

but no Child and Child 
Support Support 
Change Change 

Monthly T ANF benefit $300 $300 $300 
Adjustment for Child Support $0 $0 $(50) 
Net Benefit Counted for $300 $300 $250 
Work 
Food Stamps $100 $100 $100 
Total $400 $400 $350 
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Hours per month of work 80 hours 78 hours 68 hours 
(State must ($4001 ($350/ 
pay $5.15 x $5.15) $5.15) 
80 or $412) 

Chart B: Work Required Under Current Law--20 hours Per Week Requirement in 
Workfare for parents receiving $50/ month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly TANF benefit $300 $300 $300 $300 
Adjustment for Child Support $0 $50 $(50) $50 
Net Benefit Counted for $300 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $400 $450 $350 $400 
Amount Needed to Pay $412 $412 $412 $412 
$5.15/hour for 80 
hours/month 
Excess amount (Shortfall) ( 12) 38 (62) ( 12) 
Hours per month of work 80 80 80 80 
required 
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Chart C: Work Required if "Maximum Hours" of Work Required in Workfare 
Depends on Benefit/Minimum Wage and No Child Support Change 

for parents receiving $50/month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly TANF benefit $300 $300 $300 $300 
Adjustment for Child Support $0 $50 ($50) $50 
Net Benefit Counted for $300 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $400 $450 $350 $400 
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15 
Maximum number of hours 78 hours 87 hours 68 hours 78 hours 
per month of work required 
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Chart D: Work Required if "Maximum Hours" of Work Required in Workfare 
Depends on Benefit/Minimum Wage and Child Support Change 

for parents receiving $50/ month in child support payments 

State State State State 
Retains Retains, Passes Passes 
Child adds to through Through 
Support Benefit Child 
Payments Support 

Payments 
but 
reduces 
benefit 

Monthly T ANF benefit $300 $300 $300 $300 
Adjustment for Child Support ($50) $50 ($50) $50 
Net Benefit Counted for $250 $350 $250 $300 
Work 
Food Stamps $100 $100 $100 $100 
Total $350 $450 $350 $400 
Divided by Minimum Wage $5.15 $5.15 $5.15 $5.15 
Maximum number of hours 68 hours 87 hours 68 hours 78 hours 
per month required of work 
required 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: New approach to FICA/workfare issue 

Courtesy of the unions, a little known part of Social Security and tax law has come to light, along 
with SSA's interpretation of it. Two questions have emerged: First, should we give up on 
Treasury and ask SSA for its opinion on whether this law exempts workfare participants from FICA 
coverage? Second, is SSA's existing guidance on this question already so helpful and clear that 
essentially we already have in our possession a document we could just hand to the Governors and 
tell them that workfare participants are already exempt from FICA under certain circumstances? 

Background: The Social Security and tax law both state that FICA coverage and taxes don't apply 
to a state employee "who is employed to relieve such individual from unemployment." It dates 
from 1950, when state government employees first began to join the FICA system. There is some 
legislative history from that time that suggests it applies to people on "work relief." 

Social Security has interpreted this language in its handbook, but it appears that the IRS has never 
issued an interpretation. According to SSA's handbook, a program's intent determines whether it is 
designed to relieve someone from unemployment. SSA offers two interesting examples: First, a 
welfare recipient who performs a service in return for assistance payments is not covered (not J-.-
earning credit toward Social Security). Second, however, a participant in a state program ] tJ ~'i 
"designed to provide work experience and training to increase the employability of the individual" r<-<S5vA'j 
is covered by FICA benefits. 

The difficulty here is that all of this relates to FICA coverage (i.e., eligibility for benefits), not to 
FICA taxes. No one at Treasury or SSA can think of a reason that someone would be eligible for 
one and not the other, but nevertheless everyone says it is the IRS that must make the tax 
interpretation. Apparently SSA and IRS try to work in tandem on such questions, but legally I can't 
determine whether one must defer to the other. In any case, if we did hand out the SSA 
guidance to Governors, they could rightly respond that this doesn't answer the question of whether 
they must pay FICA taxes. 

One plausible possibility is that the unearthing of this language will spur the IRS to make a decision. 
It might even affect the content of their decision, since apparently they were not aware of SSA's 
handbook guidance. 

Our decision is whether to (1) ask SSA for a more fulsome interpretation and see what they come 
up with in the next few days/weeks/months; or (21 circulate the existing SSA guidance to 
Governors at an appropriate point in the process, arguing that this does the trick. We could do 
both. (If we choose the first option, SSA would run its interpretation by the IRS.I 



tJ Cynthia A. Rice 11103/9712:17:21 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
SUbject: Rep. Levin may call Bruce today reo FICA/FUTA 

wants to know what's next ... Levin's been hearing from Carper and Chiles pushing him to do 
something -- they are being very persistent -- Levin wants to check in with Bruce to see what we 
think the legislative possibilities are for the rest of the session and what we can do administratively. 
All this per Eric Gould. 

Message Sent To: 

Bruce N. Reed/OPO/EOP 
Elena Kagan/OPD/EOP 
Diana Fortuna/OPD/EOP 
Emily BromberglWHO/EOP 
Janet MurguialWHO/EOP 

-
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: 
Subject: Iyi 

---------------------- Forwarded by Diana Fortuna/OPD/EOP on 11/07197 01: 17 PM ---------------------------

~ Emily Bromberg 

~~:~==1~1/=O~71=9~7=O=1~:O=8~:2=7~P~M==~~~~==~~~~==~~ 

Record Type: Record 

To: Karen TramontanolWHO/EOP, Bruce N, Reed/OPD/EOP, Cynthia A, Rice/OPD/EOP, Diana 
Fortuna/OPD/EOP 

cc: 
Subject: ncsl 

This morning NCSL passed a resolution calling lor an FLSA exemption that goes way beyond and 
FICA/FUDA fix. Although we had 9 states who said they'd oppose the resolution (and we only 
needed 3), none of them actually spoke up, so the resolution passed. I doubt this will matter 
much, but you should know that we lobbied hard. 



tJ Cynthia A. Rice 11/07/97 11 :25:59 AM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Govenorsl FICAI CR 

Governors Carper and Chiles staff just called me. Their bosses are in town, asked them to call 
ASAP to ask the possibility of getting a limited FICA exemption added to the Continuing Resolution. 
I checked in with Barry White, who said that the firm agreement with the leaderships is that the 
CRs will only have those things necessary to keep the programs running, and that we may have a 
series of one-day CRs this week as negotiations continued. I relayed this to Martha and Karen. 

FYI -- they suggested a new way of doing a FICA exemption -- a clause that would say 
"no FICA/FUTA liability until the IRS rules." Kind of an interesting idea. 

Message Sent To: 

Bruce N. Reed/OPD/EOP 
Elena Kagan/OPD/EOP 
Diana Fortuna/OPD/EOP 
Emily Bromberg/WHO/EOP 
Sky Galiegos/WHO/EOP 
Emil E. Parker/OPD/EOP 



lJ Cynthia A. Rice 11/07/9710:58:15 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Diana Fortuna/OPO/EOP 
Subject: NCSL resolution 

NCSL is today voting on a resolution reo FLSA and have asked us for our views 
(intergovernmental affairs is there). It is clearly counter to our FLSA position and we are telling 
them we oppose it. 

The resolution opposes using the FLSA to define what is work and what is training, and 
instead proposes a different standard ("welfare to work programs of duration of 12 months or less 
that are providing a real benefit to recipients should be exempt from FLSA"). 

It also, incidentally, "urges the federal government to exempt states from the requirement 
to pay FICA and FUTA to welfare recipients in community work experience." 

, 
I 
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WimpingOut 
By MARILYN WERIlER SERAFINI. 

WELFARE REFORM 

COULDBE 

UNDERMINED BY 

NEW REGULATIONS 

THAT FORCE 

EMPLOYERS TO 

TREAT WORKFARE 

PARTICIPANTS AS 

REGULAR 

EMPLOYECS, 

obbie Kelley, a 37-year-old single mother 

in Arlington, Va., is preparing to get off 

welfare and enter the workforce. But the 

workfare program that gave her the 

boost she needed may soon disappear. If 

it does, congressional Republicans and many governors 

warn, last year's landmark welfare reform law could be 

in jeopardy. 

Kelley received welfare checks for years while she stayed 
home with her kids. But that was before the 1996 Welfare 
Reform Act required states to push their welfare recipients 
off the dole and into jobs or training programs. If the slates 
flunked the test, they would lose plenty of federal money. 

Despite some training as a \\'ord processor, Keller could 
find on I)' temporary work. So she was automatically enrolled 
in Virginia's Community Work Experience Program-or 
workfare. The program provided her with a 3~·1101Ir·a-week 
position at the Virginia Human Services Department. Kelley 
collected only her usual $41O·a·monLh welfare check pills 
food stamps. "It was hard to do it," she said. ~l was gelling 
paid, but it still wasn't like getting a paycheck." 

Nevertheless, her duties as a receptiouist ;\IId clerk 
enhanced her computer skills, Kelley said, aud Laught hel" 
how to better interact with people. She could le~l\'e early for 
job interviews, and Kelley's counselor helped her find job 
leads and write caver letters. 

After two and a half months 
at the department, Kelley land
ed a pan-time job at Arlington 
Community Residences, a nOIl

profit organizatioll in northern 
Virginia that sets lip group homes and 
finds shelter for the mentally ill. She 
earns $800 a month, almost twice wh:\! 
she got Oil welfare. Kelley will no long-u 
qualil)' for food stamps, hut the !~tatL' will 
temporarily provide welfare checks tt) 

help her movc into the workf{)n~e. 
\Vorkfarc has becomc a popllbr W;IY 

2072 \.\·rIO:'\.\L JOl1It:\.\1. 11I/1~/!J7 

for states to get people such as Kelley off welfare and to 
deter others from seeking public assistance. Only nonprofk .. 
and government organizations can hire workfare partici
pants. But workfare may soon be a thing of the past, warn 
governors of both parties and key Republican Members of 
Congress. The Labor Department recently issued guidelincs 
for the states that could effectively gut the landmark welfare 
reform law, these critics contend. 

Under pressure from org:anized labor generally, and pub· 
Iic employee unions particubuly, Lahor i;lterpreted the wei· 
fare hlW in such a way that people on workfare must be 
treated exaclly like regular employees. "We didn't change 
the law. We just read the la\'l," said Seth D. Han·i ... , the 
Labor Department's acting assistant secretal)' for policy. 
Man)' Republicans disagree. 

Under the guidelines, workfarc participanls will be paid 
the minimum w:'lge of $5.15 and be covered by federal 

health and safety laws. They also will be 
able to join unions, sue their new bosses 
and file discrimination suits. And the 
nonprofit agencies or government agen
cies that hire lhem mar have to make 
special accomodatiolls ill the workplace 
for people with a myriad of disabilities. 

Moreover, the govCnH)rS :-lay the 
Labor Departmcnt guidcline.s could 
cause them huge prohlcm.s, especially if 
the statc governlllents or the non profits 
have to pay thc payroll taxes of workfare 
participants. 

The minillllLlll·wage rcquirclHents 

(J: 
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could create :lllolht!r problem for stales, which 
now must have ~5 per cent of their welfare 
recipients working 20 hours a week to receive 
their full federal block grants. If welfare recipi
ents are covered by the minimuJIl-wage laws, it 
will be morc diflil:ult to geL a quaner of them to 
work the needed 20 hours a week, and states will 
lose some of their federal money. 

"Once YOIl impose minimulll-wage provisions, 
we feel you're embarking on a slippery slope 
that will m,tke it more difficult to get people 
back to work," said Rep. E, Clay Shaw Jr., R-Fla., 
chairman of the Ways and Means Subcommittee 
on Human Resources. 

Workfare was not meant to act as regular 
employment, but simply as a training tool to 
move people such as Kelley into the workforce, 
Capitol Hill Republicans and governors argue. 
Rep. James M. Talent, R-Mo., who sits on the 
Education and the Workforcc Commiltce, wants 
Shaw to take a more conservative approach. 

"We can't let the President get away with turn
ing back the clock on welfare rcform," a Talent 
aide said. "We need to make people undcrstand 

. that this isn't employment. It's a bridge to 
employment. " 

Given the Labor Department requirements, 
states will shut down their workfare programs, 
warned Karen L. Hogan, federal liaison in Flori
da Democratic Gov. Lawton Chiles's Washing
ton office. the [employerJ commitments are 
going to fall by the wayside if tax liability is 
attached to it," she said. While employers pay 
the workcrs nothing, they take on the responsi
bility of training mostly uneducated individuals 
with little or no work experi
ence. Hogan estimates that the 
payroll t"'lxes would cost Florida 
non profits and the swte govern
ment $14 million in the first 
year. 

"To give people work experi
ence, the cost of that exceeds the benefits the employer 
receives," Shaw said. "They're aculally performing a selvice 
by giving these people a job that trains them." 

Shaw is determined to change the Administration's 
guidelines. Even before the guidelines were issued, Shaw 
~\'allted to insert a provision into the Balanced Budgct Act 
staling that people on workfare are not subject to most 
hlbor laws. But President Clinton threatened a veto if the 
budget law contained Shaw's workfare language, and it was 
dropped during the House-Senate conference. Shaw, how
ever, is not giving up. He's planning to introduce a new hill 
to "let people shoot at." Then he'll see where the proposal 
stands and "decide how best to proceed next year." 

GUTIING WELFARE? 
The Labor Department regulations threaten the very Illis

SiCHI of the Welfare Reform Act, which has already helped 
n:dllcc welfare rolls, says Robert Reclor, a senior policy all;\

Iyst at the conservative Heritage Foundation who helped 
Shaw write part of the law. The application of" labor laws [0 

workfare participants would make work activity 
under the new welfare reform law "impractical on 
any scale," Rector added. 

Clinton recently bragged th;H the tough welfare-to-work 
approach of the Welfare Reform Act has "given us the 
biggest drop ill welfare rolls in history and the lowest per
centage of Americans on welfare since 1970 ... So it 
worked." 

Vice President AI Gore annoullced on OCl. 8 that the wel
fare mils in the United States had dropped ~50,OOO names 
since the welfare law \\'as enacted in August 1996. 

But the Administration doesll't realize that workfare is an 
important component of the welfare programs ill many 
states that have succeeded in moving people off welfare, 
Rector s;ilid. 

Take Wisconsin. O\'er the past 10 years, as welfare rolls 
g-rew ill other slates, [he caseload ill Wisconsin d.-opped by 
half. Wisconsin's goal has heen to push welfare recipients 
quickly into the labor market; those who fail 10 filld employ
ment within a few \"ecks arc required 10 en IeI' workfare 
1I11tillhey can find pri\·;Hc-scclo)'jobs. 

""or decades, politicians han: wlked ahmll making wel
fare n:cipiCIlIS work while creating- reg-ula[o!"r loopholes 
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that made the requirement easy to a\'oid," Rector said. "\Vis· 
consin closed the loopholes, creating a first for the Il<ltioll
a real work requirement." Under a progralll callt:d Pay for 
Performance, the more a welfare recipient works, the lIlore 
of his welfare check and his food stamps he gets. 

"We've learned that any state that's serio liS about 
putting people into workfare jobs, their welf~H'e ca.<;eloads 
plummet, because people won't [take] lhosejohs," Rector 
added. "If you say, 'Find ajob or clean parks,' they lind a 
joh. III Oregon, seven out of eight did." 

It's the threat of work· 
fare that drives welfare 
case loads down, Rector 
said. "Oregon has been sue· 
cessful in getting people off 
of welfare, because it has 
tough rules that require 
work or dumping people 
off of the welfare rolls. We 
don't want to have zillions 
of people in workfare." 

For many others, work
fare has helped break the 
welfare cycle. "This pro
gram gets people moving 
in the direction of self-suffi
ciency," said Hogan of 
Florida's Washington 
office. "Putting them in workfare positions helps. It helps 
them learn how an office works." 

Workfare is supposed to turn into full·time employment, 
said Andrea Kane, program director for welfare reform at 
the National Governors' Association. The NGA has lIsed a 
workfare participant who will soon become a full-time asso
ciation employee, 

Workfare provides a friendly work environment, said ROil 
King, director of the Virginia Office of Employment Train
ing, which has placed 970 participants in workfare since 
April. "They have to come to work on time, they must call if 
something prevents them from coming. When they're at 
work, they have to take instruction and not be angry about 

that. Peoplc who haven't worked, don't understand you 
have a persol\ in charge, a boss, and that you have to follow 
i Ilst ruct j( illS ... 

III Virginia, welfare r~cipiellts gel 90 days to try to find a 
regular job. After that, they're automatically signed up for 
community work experience. Counselors track each individ· 
lIal's progress. The person stays in an assignment for six 
months, thcll caseworkers decide whether to extend the 
joh, find the person another job or eliminate it alollg with 
the individual's welfare benefit 'i. 

"The reality is that everyone wants 
welfare reform to work," Hogan said. 
"But workfare is a vital component of 
this," she added, noting that Florida 
wants to have 40,000 of its 140,000 wel
fare reCipient" in workfare by the end 
of this year. "If you take it [workfare] 
off the table, it's a serious problem 
here for the part of the population that 
needs the most help." 

FAIR LABOR 
It's not that Rep. Sander M. Levin 

of Michigan, the ranking Democrat 
on Shaw's Human Resources 
Subcommittee, dislikes work
fare. In fact, he boasts that 
Michigan, under Republican 
Gov. John M. Engler no less, 
has a \'ery successful program. 
Still, he argues, applying labor 

laws to workfare is not only what the law demands, but also 
the responsible thing to do. Why should a workfare par~ici
pant not have the same protections or earn the same 
wages as a regular employee sitting next to him, doing the 
same job? 

"It's a very serious mistake to tell people that, moving 
from welfare to work, they'll be treated differently [from 
other workers)' when the thrust is to get them to be in the 
mainstream," Levin said. 

One Administration official said there's no reason to 

• No SHORTAGE OF LABOR LAWS 

T he application of labor laws 
to workfare participants 
would make work activity 

under the new welfare reform law 
"impractical on any scale," says 
Robert Rector, senior policy atla~ 
lyst at the conservative Heritage 
Foundation. Administration offi
cials counter that federal labor 
laws should apply to all workers, 
including workfare participants. 

Here are some examples of 
labor laws that could apply to 
workfare situations. 

2074 ~ATI()~:\L .I0(11{;\.-\1. lu/1S/~J7 

• FAIR lABOR STANDARDS AGr 
(1938) requires employers to pay 
minimum wage and overtime to 
their workers. 

• AGE DISCRIMINATION IN 
EMPLOYMENT ACT (1967) pro
hibits the consideration of age in 
hiring or firing of workers. 

• OCCUPATIONAL SAFETY AND 
HEALTH ACT (1984) requires 
employers to provide a safe work 
environment for employees. 

• FICA (1935) requires 'he deduc
tion of Social Security and Medi
care payroll taxes. 

• UNEMPLOYMENT COMPEN
SATION (1935) requires employers 
to pay taxes toward the distribution 
ofullemployment pay. 

• AMERICANS WITH DISABILI
TIES AGr (1990) requires employ
ers to make reasonable em~ 

ployment accommodations for 
workers with disabilities. • 

• 
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helieve that minimuITH\'agc laws will calise stales to fall short 
of their employmellt reqllircmcnt'i under the 1996 welfare 
law. States have wind Ellis ill their block grallts anyway, Ihe 
official said, because block grallt amounts were based on 
1994 caseloads. when there were significantly more welfare 
recipients. "At best, this is a very, very small issue for most 
states. We need to see folks come forward to show this is a 
rcal problem, n the official added. 

"Some," are motivated by the feeling that if the public 
sector can't place a large number of people below mini
mum wage, they WOIl't be able to meet 
the federal government's work partici
pation requirements" or to get people 
off welfare. He continued: "Others 
think that the key is to get someone to 
work, and it doesn't matter under what 
conditions. Others look upon a large 
number of welfare recipients as people 
who have been loafing, and the only 
thing to do is get them to work regard· 
less of the conditions. 'If you treat 
them as second·c1ass citizens, so 
what?' " 

But workfare will be sllccessful only 
if participants think of them· 
selves as regular employees, 
Levin said. Kelley, who just went 
from workfare to work in Vir· 
ginia, strongly agrees. She says 
she was treated exaqly like an 
employee. Her co-workers even 
threw her a going-away party when she found a regular job. 

Sure, Levin said, governors need to meet federal work 
requirements to keep their block grants flowing. "If there's 
a problem with state resources, let's improve state re
sources. We did that through the $3 billion program in the 
Balanced Budget Act. That will help states move people 
from welfare to work." 

More should be done if necessary, he added. "I'm in 
favor of facing up to this issue and taking whatever steps 
are necessary to fix it. But the answer is not the broad char
acterization of people moving from welfare to work as dif
ferent kinds of workers. A worker is a worker, basically." 

A SHAKY START 

But Shaw's not done. After his language was dropped 
from the Balanced Budget Act, Shaw got a commitment 
from Speaker Newt Gingrich, R-Ga., that he could bring it 
up again on the House floor with the Speaker'S support. 
Shaw admits this will be a difficult task, though. He'll have 
to get enough support in both the House and Senate to 
ensure he'll be able to override a likely veto. Or, he'll have 
to work with the Clinton Administration on a compromise 
and risk losing the support of conservalive House Republi
cans. 

Shaw could wait until next year, although th<ll strategy 
poses some problems. "People get really goofy around e1ec
tioll," he said. He acknowledged, however, "we have LO get 
somc support and momentum, and there arc II 't many days 
lefL" in this congressional session. 

Shaw hlames his Republican colleagues in Congress for 
refusing to address the Clinton AdmillistratioJl's il,terpre
tatiolls or the welfare law. "I felt [the welfare clarifica
liollS] were important. We got hammered during the Bal-

anced Budget Act debate by the Senate and by the 
Administration. " 

III fact, Ihe Administratioll blocked Shaw's efforls and 
saved "their own bacon" at the same time, Florida's I'logan 
complained. A provision in the budget law says thai a t.'1X 

break for the working poor, the earned-income tax credit 
(EITC), won't be available for workfare participants. The 
provision saves the federal government millions of dollars, 
she added. 

Shaw says he'll be more careful not to get burned in the 
next round. He has sent a 
message to Senate GOP 
leaders saying he'll need 
some assurance that the 
Senate will bring up a 
workfare bill. "We don't 
want to go through the 
exercise, then not have 
them bring it up," he said. 
"It's very frustrating to 
negotiate these things with 
the Senate. They worry 
about every single Senator 
and how he might react." 
A Sen are GOP leadership 
aide said he believed that 
Senate leaders will be will
ing to talk about the 

issues, but offered no firm commitment. 
"We view this as doing what the governors need us to do," 

Shaw said. "This is not changing welfare so much, but mak· 
ing it more affordable and workable for governors so they 
can run their programs." 

To get the job done, Shaw says, he'll need more support 
of Democratic governors. Republican governors are already 
on board, but only a few Democratic governors have 
become active. Chiles and Delaware Gov. Thomas R. Carper 
are trying to rally the support of their Democratic col· 
leagues. 

One major problem is that House Republicans don't 
even agree among themselves about the need for a legisla
tive fix. Republicans on the Ways and Means Committee 
demonstrated this year that they could work with the 
Administration and congressional Democrats on some 
workfare-related issues, such as payroll taxes, and that they 
would discuss complications surrounding minimum-wage 
requirements. 

But by talking compromise on the core issue of classify
ing workfare participants as nonworkers, Shaw lost the sup
port of more-conser\'ative Republicans, especially some on 
the Education and the Workforce Committee. 

"It took a lot of effort by us to get him to [compromise]," 
Rep. Levin said. "But then Republicans on the Education 
COlllmittee insisted on stricter distinctions between work· 
ers. We never said that people had to be paid the same" as 
other employees, but they should get paid the minimum 
wage and be covered by federal health and safety standards. 
"[ Republicans] keep tl)'ing to work something out among 
their own ranks and they get pulled to more extreme posi
tions," he added. 

BlH others say the Clinton Administration must change 
its tUlle. Or, as Repuhlican Members and many governors 
warn, workfare will disappcar and the .promise of the land
mark Welfare Reform Act will rcmain unfulfilled. • 
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New Shaw Draft on FLSA and Workfare 

Background: Rep. Shaw is trying to forge an alliance between Governors and 
Congressional Republicans on workfare and Fair Labor Standards Act requirements. 
Governors of both parties are concerned about the cost of compliance with FLSA 
and other labor laws, including payment of the minimum wage, and the cost of 
FICA taxes for workfare participants. Shaw is trying to get Governors to endorse a 
new draft bill. 

• Shaw's new draft tries to reclassify people in workfare programs as "trainees." 
This would deprive them of the protections of the FLSA, including the minimum 
wage, and other labor laws, including full health and safety protections and 
protection against discrimination. 

• It would also significantly weaken the welfare law's tough work requirements 
for people on welfare who perform "community service." Instead of being 
required to work for 20 hours a week in 1 998, someone doing community 
service would only have to work as many hours as the state could afford at the 
minimum wage. The balance of a recipients' time could be spent on job search 
and education activities. 

We are also concerned that the definition of community service is so broad that 
it could include nearly all subsidized work, allowing low benefit states to require 
less than 20 hours of work from nearly all their "working" recipients. DOL is 
also concerned that it would weaken labor protections for those performing 
community service. 

• The bill would also exempt community service positions from FICA and 
unemployment taxes, which we indicated during the balanced budget 
negotiations that we were willing to do. In fact, we agreed to such an 
exemption as part of a last-minute compromise on the Balanced Budget Act 
that fell apart for other reasons. 

Talking Points: 
• Worker protection laws, such as the Fair Labor Standards Act, should apply to 

workfare participants in the same way they apply to other workers. No one 
doing real work should be paid a subminimum wage or should be subject to 
health and safety hazards. 

• Rep. Shaw's latest proposal would deprive workfare participants of those 
protections, including payment of the minimum wage. 

• It would also weaken the welfare law's tough work requirements -
requirements that were part of last year's bipartisan agreement to reform 
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welfare, and which states have only just begun to implement. 

• Paying working welfare recipients the minimum wage and giving them other 
worker protections will promote the goals of welfare reform, because it will 
give them the ability to support their families and break the cycle of 
dependency. 

• The Administration is prepared to work with states to ensure that they can 
comply with the law, without undue financial burden, and meet the welfare 
law's work requirements, and would be supportive of proposals to exempt 
workfare participants from FICA and unemployment (FUT A) taxes. 

Page 2JI 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Cynthia A. Rice/OPD/EOP 
Subject: Conversation on FICA 

I talked to Karl. He says that the EITC exemption in the balanced budget makes him predict very, 
very strongly that the Service will rule workfare is not subject to FICA. But he does not believe 
they are in any kind of rush to rule. He believes that, if he wrote some kind of internal tome on the 
subject, he could make it enough of a priority in his own office that that would shake it loose and 
get a ruling issued. (I'm not sure why, but he was very definite on this point.) But he says he just 
hasn't had time to get to it, since he is swamped on a million other high priority matters. So maybe 
we need to let someone know at higher levels that Karl's work on this is as high a priority as 
whatever else he is working on. 

By the way, he is also talking a lot to Center on Budget, which is apparently urging them to act, 
and trying to figure out how the Service would define work experience and community service. 
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~.~~r~)·'·~><>- Bruce N. Reed 
10/16/97 10:53:50 AM 

Record Type: Record 

To: Diana Fortuna/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Re: Conversation on FICA I.ThJ 

We have to let Treasury and IRS work it out on their own. 



tJ Cynthia A. Rice 10/15/9710:13:24 AM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP, Diana Fortuna/OPD/EOP, Emily Bromberg/WHO/EOP 

cc: 
Subject: FICA update from Haskins 

Mary Bourdette spoke to Ron Haskins, who said he has no plans to push his FICA exemption 
further and he doesn't see any vehicles. He said the unions went all out to kill Shaw's effort last 
week. 
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Record Type: Record 

To: Bruce N. Reed/OPD/EOP 

cc: Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP 
Subject: Update on Shaw proposal for FICA exemption 

The proposal Shaw plans to offer at a 2pm markup today appears to be a narrOw fix of FICA and 
FUTA. We got together with DOL, HHS, and Treasury and reached agreement that we will say we 
support it. Treasury and Emily are doing so. They will also say that we would like to work with 
the committee to ensure that this applies only to workfare/community service jobs, and we don't 
create improper incentives to put more types of work in these categories. 

DOL wanted us to go further to say we support the concept but not necessarily this specific fix, 
because it doesn't include language to limit it to traditional workfare. But we won out when we 
learned that Wendell thinks Shaw's language is fine. His (and our) logic is that HHS (or Treasury) 
can clarify this in the regs, and it's dangerous to have Congress define workfare because they may 
define it very broadly. Cynthia talked to Levin. He is ticked off about the process, but began to 
see our logic as the conversation went on. Rangel is trying to have the fix struck on procedural 
grounds. 
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Emily Bromberg 
09/29/9702:43:38 PM 

Record Type: Record 

To: Bruce N. Reed/OPO/EOP 

cc: Cynthia A. Rice/OPO/EOP, Elena Kagan/OPO/EOP, Oiana Fortuna/OPO/EOP 
Subject: Re: govs ffi1l 

My initial info came from Fred. I just spoke to Mickey, who says he told Carper's staff (NOT the 
Gov) that we are fine with FICA/FUDA. He then told Carper's staff that if they had NGA policy that 
could move the bill to the center, we'd be interested in that. Carper's staff sees this as White 
House saying its OK to develop NGA policy. I explained to him that Carper would want to go much 
further that we would ever go--and that the republican Govs would take it futher. Mickey told me 
he didn't think this was a big deal either way. I explained wh it was a really big deal, and he 
agreed to talk to the staff again. reiterating that the only poljcy we can liye with is FICA/F A. 

I think two things are happening based on my conversation with Mickey: he and Caper's staff 
talked passed each other and Mickey has an entirely different view of the politics of this issue. He 
thinks he did a good thing. I will talk to Carper's staff myself. 



~~.~----------------------------;~~».~~ 
Emily Bromberg 
09/29/97 01:41 :32 PM 

Record Type: Record 

FL~ 

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Bruce N. Reed/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: 
Subject: govs 

For some unknown reason, Mickey told Carper that it was OK with the White House for the NGA to 
adopt policy on FLSA. Not sure why he did this, since he knows what I had to do to keep 
CarperNoinivich from bringing it up for a vote in NGA Executive Committee last week. 

How bad is this? We of course will disagree with their policy. Should I try to get Mickey to pull 
back? 
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I Emily -Bromberg 
~ 09/22/9702:21 :04 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Cynthia A. Rice/OPD/EOP, Diana Fortuna/OPD/EOP 

cc: Mickey Ibarra/WHO/EOP, Fred DuVal/WHO/EOP 
Subject: flsa 

Carper and Chiles staff met with Haskins Friday afternon. Haskins did not have a bill to share with 
them, or paper of any kind. It was clear from the meeting that he's having real problems with his 
caucus, especially Talent. The Govs' staff reiterated that they supported the original proposal only, 
and opposed all the con·servative add-ons. The meeting ended without any resolution. 

NGA Executive Committee meeting is tomorrow. The Govs say they will not have a press 
conference on this or vote on policy. We shall see ... 



~ Diana Fortuna 
09/22/97 11 :44:07 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: 
cc: 
bee: 

Elena Kagan/OPD/EOP 
Cynthia A. Rice/OPD/EOP 

Subject: Re: Question for you on FLSA strategy ~ 

Bruce did answer this question at the staff meeting. His concern was that, in our zeal to keep the 
Governors from jumping overboard, we should not spread panic on the labor defects of Shaw's 
proposal prematurely. And recent events suggest that our strategy of hanging back and watching 
seems wise for the moment -- Shaw's process is imploding on its own, and recent conversations 
with the Democratic Governors suggest that they are still thinking about it. And DOL has at least 
alerted Oem Govs that there are labor problems with the draft bill, so that we can at least say "I 
told you so" if suddenly things heat up, Democratic Governors endorse it, and we have to blast it. 
Does this seem right to you, Cynthia? 

Elena Kagan 

Record Type: Record 

To: Diana FortunalOPD/EOP 

cc: 
Subject: Re: Question for you on FLSA strategy ~ 

i think you're right. did bruce answer? have we done this? 



Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Feedback from DOL on Democratic Governors 

Here's a bit of feedback from DOL on the calls they've made to Democratic Governors staffs. 
Chiles and O'Bannon agreed that the new draft goes in the wrong direction, and they were more 
comfortable with the original Shaw draft. They expressed extreme frustration that the 
Administration was not being more helpful on this in general, and specifically that we were not 
offering any alternative. 

Message Sent To: 

Elena Kagan/OPD/EOP 
Cynthia A. Rice/OPD/EOP 
Emily BromberglWHO/EOP 
Fred DuVal/WHO/EOP 
Sky GaliegoslWHO/EOP 
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Summary of Compromise Welfare-to-Work Transition Bill ~i-'v 0 ~ Qf)r-' 

September 1997,: E~~ 

1. The compromise bill does not determine the employee status orworkfere perti,;ipants; ~\~ 
however, il does specify that if workfare participants are determined to be Uemployees" and 
othenvise covered by these laws. then FICA (requiring Social Security taxes) and FUT A . 
(requiring unemployment insurance \axes) do not apply to then( In addition, if workfare 
participanl5 are determined to be employees otherwise covered by FLSA. the obligations of that 
Ac\ may be met by benefit checks and determination ofmll>(imum hours of work ill keeping with 
the minimum wage 115 described in IH. These termS apply to workfare positions in the public, 
nonprofit. and private Seelor;, 

2. The bill does not address other labor laws, If workfare participants are determined to be 
employees then these laws' apply to the same e:tlenl as l!ley do to any other emplc.yec:, Workers' 
compensation would remain a Slate issue, 

3, All workfare participants are guaranteed the minimum wage, In calculating the number of 
hours a participant may spend in workfare activities: 

• Food ttamps and ca.sh benefits are considered wages; 
• Child SUppOI1 collections are to be subtracted. and Slates may anticipate future child 

suppon collections based on Ilny reasonable methods (subjei:lto the approval of the . 
Secretary. if necessary), such as recent. collections (but not alrearages);, and 

• The federal minimum wage is to be used. 

(food stamps + eash) - expecte!l chjld support +:':!!'~' "'; ;'mQXiqlliin h'ou~,.iir\',:;!,:::··:' 
federal minimum wage " '.: :.workfere aCtivity 

4. If the above formula does not yield enough hours to allow States to count workfare 
pimic!pants cowards wor}: participation rates. participants can completeremainillg hours in 
education activities and job search, 

S, Grievance proecdurcslIlld nondisplaeement provisions included in the 1996 welfare ri:fofm I~w 
and the 1997 Balanced Budget Act would apply to workfare pani!;ipBnts a:iid thOSt~ affected 'by . 

. ·workrareplaeement~;depending on how the positi6ri W4$fuM~. 

ACt .Amiii<:~"" 
. . ahd HeailhAd. Orug·l'i'e.e 
:.(Prilvidiilg rcrcoll~"'iv. bargaillingand other i'nion actiVitics): H:~~l~~~~~~t 
. Act, Cllild Supp,n Ento(O::m<.n1 Reportins. Wage Garnishment R 
common laWs rc·g·arding wrollilful discharsi: alld pa)'1llcnt of Slate'psyl':)U and iila)ntc 

.rrJ"'1>I~-crtru~.eon~Orni" 

.\ 
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Briefing Materials for the Chief of Staff 
Erskine B. Bowles 

. Meeting with Labor Representatives re: Welfare Reform 

Tuesday, September 16, 1997 

5:00 p.m. 

Erskine Bowles 
John Podesta 
Bruce Reed 
Elena Kagen 
John Hilley 
Gene Sperling 
Kitty Higgins 

John Sweeney 
Andrew Stem 
MortonBahr 
Gerry McEntee 

DOL 

AFL-CI) 
SEIU 
Communication Workers 
AFSCME 

Briefing memo from Karen Tramontano 
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MEMORANDUM FOR ERSKINE BOWLES, CHIEF OF STAFF 
JOHN PODESTA, DEPUTY CHIEF OF STAFF 

FROM: KAREN TRAMONTANO 

RE: WELFARE REFORM MEETING WITH 

Background 

AFL-CIO PRESIDENT JOHN J. SWEENEY 
CWA PRESIDENT, MORTON BAHR 
AFSCME PRESIDENT, GERALD MCENTEE 
SEIU PRESIDENT, ANDREW STERN 

The Administration made a commitment to support the application of the 
minimum wage and the fair labor standards act, as well as other labor protections, to 
work fare recipients. As a result of activities by the governors and, as of late, some 
members of Congress, the Presidents, specifically President McEntee, wanted to have 
a strategy session. Attached is the list of attendees, Susan Brophy has also been 
invited to attend. 

The issue the Presidents want to discuss is where is the Administration 
currently? 

Status Report 

After the President announced his position, the Governors (NGA) stated last 
week that were going to move publicly against the application of the minimum wage 
and the fair labor standards to work fare recipients. In preparing for the upcoming NGA 
meeting (9/22), NGA staff met to make policy recommendations regarding this issue. 
Since there was a split in the NGA--only a small majority agreed with the policy--staff 
decided not to move on the issue. 

Following the staff recommendation, individual governors, led by Governor 
Thomas Carper (Del) began working with members of Congress, specifically Clay Shaw 
to draft a compromise. Last night we received a copy of the Shaw legislation. (Copy 
attached) It provides the following: 1. that work fare participants are paid by the welfare 
agency rather than the agency for which they are working; and 2. that the state is 
exempted from paying FICAIFUTA. The legislation may weaken the work requirements 
by allowing participants whose compensation exceeds the formula (hours divided by 
minimum wage) to use the remaining hours for job search and education. Finally, the 1 
worker protection limitations originally in the legislation appear to have been eliminated- 7 



· ............. ,." .. ~"",," ........... ,,., ........... --.-.-

-but we do not know that with any certainty at this time. 

The DPC is reviewing the legislation and has forwarded it to Department of 
Labor lawyers for their review. I have forwarded the legislation to the AFL-CIO general 
counsel for his review. After DOL's review, DPC may meet with Oem staff on Monday 
to discuss any issues surrounding the legislation. Diana Fortuna and Cynthia Rice are 
aware of the Tuesday meeting. Their report on this issue is attached. 

Based on conversations with John (Podesta) I understand we are not going to 
fight the FICAIFUTA exemption. I have Signaled the likelihood of that position to the 
AFL-CIO. They appear to have no problem with that position. 

I will continue to monitor developments and let you know if this situation changes 
in any significant way before the Tuesday meeting. At this time, the proponents of the \ 
Shaw legislation are talking about having a press conference to announce this 
compromise on ThurSday. I do not have firm numbers on how many votes such a 
compromise would garner. We should have a recommended position from DPC by 
Tuesday. 

Discussion 

With this as a backdrop, the International Presidents want to have a strategy 
discussion that results in the continued application of the minimum wage and FLSA to 
work fare. Accordingly, they want to raise the following issues: 

What are the options that will bring closure to this issue and retain minimum 
wage and FLSA applications? 

How should the governors be addressed? 

How should Congressional conservations be approached? 

Congressional supporters? 

What is the press/message mood around the country on this issue? 

How do we stop the continued privatization discussions so Texas does not 
happen again? 

(On this issue, Kitty Higgins leamed a couple of days ago that Govemor John 
Engler(Mich) is planning to contract out all employment services. She also got a copy 
of a letter from Engler's consultants that advised the govemor not to contact the Labor 
Department and just to move to contract out because they (the consultants) talked to 
the Labor Department re:Texas and that (in their opinion) was what stopped 
privatization.) 



...... ~, ... " ...................... ' .... . 

There are three preliminary points to resolve: 1. what is our position on Shaw?; 2. will 
the Shaw legislation pass regardless of our positions?; and 3. what is the AFL-CIO's 
position on Shaw. We should know the answers to these questions before Tuesday's 
meeting. I will update you. 



· . 

"week0911.wpd 

Weekly Report -- Rice/Fortuna 
September 12, 1997 

New Republican Proposal on Workfare and Minimum Wage -- House Ways and 
Means Human Resources Subcommittee Chairman Clay Shaw is trying to garner 
bipartisan support among Governors and House members for a bill that addresses 
state concerns about the cost of workfare programs. Unfortunately it does so by 
significantly weakening the welfare law's work requirements. The draft legislation 
requires states to pay the minimum wage for work experience and community 
service programs, but it limits the number of work hours to what states can afford 
to pay, based on the amount of their welfare grant plus food stamps. The balance 
of a recipients' time could be spent on job search and education activities. Thus, a 
welfare recipient could work 10 hours a week and do 10 hours of job search. 
There is a concern that the legislation's definition of "work experience" and 
"community service" may be so broad that nearly all subsidized work could be 
defined as such, allowing low benefit states to require less than 20 hours of work 
from nearly all their "working" recipients. The bill would also exempt workfare 
positions from FICA and unemployment taxes, something that we indicated during 
the balanced budget negotiations that we were willing to do. 

Department of Labor lawyers are currently reviewing the legislative language to 
determine if the bill weakens worker protections or minimum wage enforcement. If 
it does not, then our grounds. for opposition will rest solely on the weakening of the 
work requirements, an issue on which we may not have many allies. We hear 
Chairman Shaw may unveil this legislation at a press conference on Thursday, with 
a hearing and markup soon to follow. He apparently plans to move the measure as 
a separate piece of legislation. As you may recall, Speaker Gingrich told the 
Republican gathering in Indianapolis on August 22nd that enacting legislation in this 
.area would be a key priority for the fall "because the Clinton Administration, 
working with the unions and the bureaucrats, is trying to undermine and destroy 
welfare reform." 

Page 11 
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f: . The GQfup'r6fiii~e bill does not determine the employee status of w'orkfe:h. ~liri~p~~is; : . ,: 
. hOwever. it doe~ specifY that if UJorkfare participants !L/'c deti:nnlned to be Ke:mp.loYees" ar.d .' 
otht!rwise covered by these laws, lhen.fICA (requiMg Social Seeurit}i1axes) and FUTA ' ..... 
(requiring unemployment in~urance l#e5) do not apply to them. In ;n!cfnion, if w'Qtkfare .. ' .' .. ' . 
participanis are determined \0 be emplhyeltS o\herwise coveted by fLSA., the Qbliga.iiQll~ ofthiii: " . 
.Act may be met by benefit checks lind deTl!tminatil;!n of mB.'ldnium hours'orwor}: in k6Cpiri'gw'ith 
the minirill'lI! wage a9 dc:iCribed in is, These terms a.pply to workfare positions in thli:publie, 
nonprofit, and prlvates.cetOTS. 

, :i .The bill does not address other labor laws, lfworkfare piu'tidp·e;ii.g are d~lhi;ila:be . , : .":' 
employees then these 111\1{5' apply to the same extent as liley do to any otlier employee, WOTxek , ...... 
compensation would r&mlIin .. State issue, . 

:;, All workfare participilllts are gUaranteed the minimum wage, In Ql~Ii\tirtgth'e ntiinbet of' 
hours 3. participant may spend in workfare activities: 

~ . Food Stamps and cash benefits Qtec6nsidered wages;. . . ." .. 
• Child suppOrt ~lIcetioi'ls are to be S'(lbtraetfid. I\IId States -may 1iiit'~P·#.~jutl.ire i'JUJa '.' 

suppoJ1 oQllettions based on Ilny teasonable methods (subject 10' th,,' appfolJlll of the . 
Sect~tj),ry, if necessary), suCh as recent. collections (but nOt ao-w'il.ges): aitd 

• The federal minimum wag!.' is to be used. 

(foOd.:stamps.+ cash) -.eapeeted ,hiM support "";'"r:''' .... : ;mil:liifum hoiii1iibk;~:'::' ',: 
feder8I minimum wage . " ',: !. :,workflir.s· 2CCliVity 

4. 'Tfthe above fumiula docs no! yield enaughhours 10 alt~w Suites {[l'~Q!mtwo;kfare 
partiCipant5 towards work patticipation fstCS, partleipants ~ compl¢te ferMWng hour-5' in . 
education activities and job ~eatch, . 

S, GrieVance proceduros ~d nondisplacement provisions ineJildcd in the 1996w~lfarl:refotrij:jiiw 
'.' and the 1997 Ba\anoed Budget Act would apply to' woMare partiCipantS iin~ tho~e:a:ff~e-d by 

· wo.rkiMe· placements, depending on how the position W\l5 funded, ': 

. 'rncluding th~ Davi"'Ba~n a~ Service Contreot Am. rdJliiring prevailing W~&e$; ):1ii~I~ittu~ni' 
· IncoJTIe S~uri(y At;! {a!fc:ting employ&' ~ne/i1S including hcallh. mi.w,cnt. and v.;CatlO!I)~· grOiip ll<:illth pl~' . 
c()jllin\l~\iotl =~er3tc undor COBRA, Famllt and Me'dioall.<:!ve Act, Title VII or(hc Ci-iil Rights A~\ (i)'l~ildini' 
comF>"llSlltO!), and pUnith'e da,nagcgl, E:t~i;u!i"t Order 11246 (affimzati",,"clion (or ,ul'b'<r<lct'nment ContractorS'), 
Age Dis=rimination in Employmcnt Act, Americans wlth Disabilitics Ael (i~luding cari'PC1\s.;l101Y and po.Ini\ive 

·damages), O<>cupatioMI s;,rcry and Beallh '&'cl, Dnlg-Free Worll.pla~ Ac:t, National UlborRelatiol'is Act 
· (providins rcr coll~.1 i 1'< ba(s~ioins and other union activities). Worker fU1jlistm~nl and R"raining N"ti/ic.~ti"n 
Aot, Cllild SUP;Qrt Enforoem<.nt Rcp>rtinS, Wag" G~"nj$"m~nt Requi!';rM~n\ •. and nUny !:;;"\c I3Wli. inclildUiA 

· commen I"W$ rcgardin!; wro!\gfnl di""hor&= and payment of eStQte payroll and il1comelJl;<e:;. . 



. -,' . 

,,' 

' .. 

'. 09/11/9; Ii: 28 '5' -"-'-"---'--

' ... 

ID: 
. 'F;\M:S\stL\W\SHAW,~ 

SEP 11 ''!i( lO'!>r i'r1J.u.;o 
/ijoo 
r .u .. 

: .. 

I 
(~ : ·U I" .. ' ......... . ,'!.; . .' .. ' 

(Di~tUSSION 'DRAFT] 
\ 

. ' .. ,' 
" .. ,' .. ". .' .. 

1 I . :'; . . ;', .. 
.... 

" ' .' :':. . ,' ... . . . . . .' : . 

l05'ili 60N(UH:r;s 
] IlT SESSJO~ 

. .' I" , 

. ..... 

. '. .. ", . 
.. ' . " 

" 

". '; 

,',.'"' . 

:', .... 
; . '" .... '.", 
! .. .' " ,,' 
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lli.sliA\v: intl1Xlll~.ed u,@ rollllJif1~ hill: which was rdel"re\l j,(, th'c' Cihniiii~~~ , " . 
O I .... . n . .' . .. .. 

I 
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. . ' 

A BILL 
... , . 

. T~ pr6Vi.de ruleS govimJg the implBmentation ofWo~'k~~-. 
rience and eOIlllnunifY' service programs urid~r. tb~pro- ',' 
gram of bluck grants to States for t.emporary asS'ilitatiC(~ 

d ~_:t: I for nee y flOoUlllles, I . 
I :: 

1 B6 it enacted,byl tlie Senate a:tid H01J~~e of Repf{;f;'i/rtib.~ 
2 tivilS of the U'1l.ited~t+t(JS of America. in COngr'iiss aJlll'e:rti:bUid, 

. . I . 
3 SEC'I10N 1. SHORT TI'il'LE. . 

4 . Thi$ Ad rmlY bJ cited as the "Work'fa:te Illiplerrieri(~ •. 
I 
I :) tioll Act of 1997". 
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.I . aEc. z. RULES GO'\'l:ltNING WORK EXPEJlI:El'(Cf; AND .COM.. 

2 MUNITIr Sli:RvrcE PROGRAMS. 

;I (n:) I!II GI'.Nl'iIL'lI,.--Sectioll 407 (If the SOL'ial St'~'nTjty 

4 Act (42 U.s..c. 6071 is mnellded by I1tl(fing lit t.ile cud the' 

.:5 rolIowiIl~ 

6 "(jl. lWLE$ GOVEIt;.J'Il\'G WOl~K EXf>r:IUEXC/'} J1.NJ) 

7 OOMMUNITY S»l{VICk: l'KOUlv...\l:S.-

8 

9 

JO 

11 

12 

]3 

14 

15 

16 

17 

. 18 

. 19 

20 

"(1) Dl!l}o'I:>;lTl(ll-1S.-A!; ul:ed ill this section: 

"(AI WORK EXI'ElRlENCE L'll()(1R"'~l.-The 

term 'work e.:l::pcricllcC program' mean!; a pro-

gr-o.nl which is designed tA>-

.. (i) pnwide l?.xperiaMc OT' triliniug for 

individuals. nut able to ~lhtaiti employment 

in order to :U':gist them t.o move to employ

ment; ~nd 

"(ii) improve t.he elllployabilitY of pro

grwu participants through actuaJ work .n:. 

. perie.nce to enable SUO}l individuals to move 

pl'(lmptly to. employment. 

H{B) COMMUNl1"Y'SERVlCF.i.· pi(OG~.-.. -. 
.. 

,. ,. ·.··.2~>·;:I ,. 'h~aIi1;S6(Ja1 ~l~iCc; . 
.. ' . education, ~irbo.n and ~ai deveJdpnj~ritatidre~ .. ' 

. development, welfa.i:e, reei-.. .ii'tion, pubJi" fu.ciJl~ 
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tics. public safety. and duy ear-e, II.lld other [lUr~ 

pose>; iucntil"iedby t.he. St.".tc.~, 

"(2) MA.'1~ln( lI(Jl:W-; (II' l'ATt'l'I('fl',\T[(I;";.

"(A) Mmmu.)" 1.I:.Il'l',-A State that 

elects to eslabli$h a work e.'q>eri\!TI(':~~ 01' c(JlUnl\l

nity servit:e prO!;.'Tam may not I"l.!quirc ally illdi~ 

'vidual to pllrt.idpat{! ·in a.ny sllc:h program for n 
(\ornhimxl t.otal number of houri: per mOIlth that 

e.xcceds-

"(i)(I) the Ilmount of assisf.>lncc pl'O-

vided during the . month to the family Qf 

which the individulil is a member wider the 

State programs funded under this part; 

plus 

"(U) the dollar value equivalent of 

[my benefits provided during the m011tb to 

the household of wl1icil the individual is a. 

member under- the fO<.id !;tamp prog:ram 

under the Food Stamp Act of 1977; minus 

21 .,: 

.. "(m) anyamollnt thai is cOll~cMd(oi'>;~;),:,:::< , 

~%~~:,~~~,"-<:-;-,:~, -)-i~~e:~~1~.;,ji 
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bellaH' of the family of which the indh>idual 

is 1< fIl()mhcr that is not prud 'to Lh~ faITIiiy ; 

cli\;cied hy 

"(ii) Ole rniniInlllu wage rat.e in effect 

rlurlng I.he, month '-lOder section 6 of the 

I"air I,Jabor Standards Act of J 838. 

"(B) WlmKLY LlMlT.-A St. .. te thai elce:t.s 

to establish a work e..'l:perience or communily 

servi(;B program Inay not re(juire any individual 

to participate in nny sllch program for a eom

billOQ tot.al of more than 40 hours per week. 

"(el rru:ICEDUIUO:: FOrt Almm:SS1NG P.R

KOK.~.-A Stat.e that el~ts to establish a work 

experience or (:Ommnnity serVice program Ilhali 

establish proc:edures to address errors in' thn 

application of this parilgrllph. 

"(3) Sl'lVCIAI. RUJ...ES.-"-

"CA) EXEMPTIONS FRO)'I FI('.A M~V 

l''UTA,--:Arnounts . .paid bY. rea. .. on· {If pa:rticipa.~ 

tion in a work eip&ieilrieorGoniniunity lierVicc . ...... 
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S\\rOctlcC! Cuntroihutions Act» fot" pur

po:-;{·_~ of {:hapt(lr 21 of llu(:h Cod(:; 

"(Ill as {:()mp(!n.~t\tio\l (as deulled 

1Il ~\\[.·.(.i()n 3231(0) of such Code for 

llurposcs of sections 3201(11:) and 

3221(a.) of sucl\ Code (relating to tiel' 

1 railroad ret.ire'roent t.'l.xes); 01' 

"(III) as wages (as defin(~ III 

section 3306(1) of such Code (rclatjng 

to !<'ederal U uempluyment Tax Act.» 

for purposes of chapter 23 of Sllch 

Code; and 

".<ii) shall not be taken intO accOunt hi 

deterrniniliga.ny hcn<:iflt un~e~ Fed.Qr~.i u.:...., 

to ..... hieh the inoiVimial would otherWiSe be 

entitled on account of the payment of suCh 

amounts (other t.han a tier 2 rai)rod r.etit-e

ment. benefit). 

"(B) RUI.;ES RELATING· TO MlNtMTTM· 

. W.AGEs AN)) ~l-:-E:R;.oF~inmN~ OJ!' 
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program shall be treated a~ eomplianc(· 

with iln.\· requirement or thel-'air Labor

St.llndllnl~ A(~t. (lr any otht'J' l·'ct.lcral law 

,·ehn.inE(' t,l the amount or payment of mini-

IlIum WilgP.S t.hat. Rpplit~): t~) t.lle pl1rl.ieipan.t 

in fespcct of participation in the progra.m. 

"(Ii) SATlSrAC't'IOl-i U1-' RULES .t.S TO 

101ANN):;1:\ Oi" PAYMENT m' WAGJ!'s.-Thc 

Pl'(l\~!,:j(m of a h(mctit. cheek til Il partic;i

pant in a work c}.-pcricncc or community 

SOl"'-i(.'C program shall be trt'~'ltcd .lS compli

ance with any re.quiremont of the Fair 

Labor Standards Mt or any other 1<'t3dcraI 

law relating to mann~r of payme:nt 6£' 

wa.ges thil.t !l.pl'lie..~ to lhe participant. in re

spect of participa.t.ioJl. in the program.". 

CONFOnMlNO 

18 4:03(n)(5)(C)(i)(1) of such Act (42 u.s.c. 
19 603(a)(5)(C)(l)(I») is amended by inserung"(nSdeflned 

~004 

~008 
1- .Vr 

. 20 iil~eetiori 407(j)(i»)" before the period. . " ... 
' .. " " .......... .. 

:';": .. :{:". '.'" . ". . "' . . : ".' 

~.~~.t.·,:.:.J.·.~:~.j:.;::':; ... . 
- .' .......... ," 

", ..... . 
" .' 

" . 

. ' '240pportu:iiity ReeOnciIiation Act of 1996: ..... . 
. .. ' 

....... ,:' . - " 
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3 FlCTENT rARTICIPATIOtJ IN WORK EXPERl-

4 ENCE OR COlllMUN11."Y SERV1CE PROGRAMS . 

. 5 (a) IN GEXF.I{AL.-SeetilHI 407(c) of the Social Secu" 

6· rity Act (42 U.S.C. 607(c» is amended by adding at the 

7 end the following: 

8 "(3) S'l'Nl'E OPTION "0 'rAKE ACCOUNT 01-' CBR-

9 Tall" WORK AC:'rIVI'I'I~Jl$ <'Ii" REC:IPIEN'f'$ WITH /:lUPl'I-

10 OJ}:!'"!' l'A1{'flCIf'ATION IN WORK EXPF.~r~~NCr~ os. 

11 CO]'.{MUNl·ry SIHtvICB Pl<OGRAI\IS.-NoLwiUlst.anding 

12 pal';twaphs (1) sud (2) of this subsection al1d wb-

13 section (d)(8), for purposcs of deterinining monthly 

14 participation rules undc.r parauaphs (l)(B)(il a.nd 

15 (2)(B) of subsec.-t,ion (b), an individual who, durlni. 

·16 a monUl, ha.lI participated in a. work ~eriell;le o'/" 

17 COmlnuIDty s(>.rvi(~ progreDl for the maximum num~ 

18 . bel" of hours t1mt the individual may be required to 

19 participate in such a prngI'!1m during the month . 

20 . shall hI'! treat:cd as engaged in work' for the mOllth. . '. . . . 

. . '.' 2'1 
' .. : .'. . ..... . .' ,. ~ .' 

.. <: 

...... :,.... . . . 
......... : .... :' :'-.' .:': ,:,,"':::·'::24-
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(b) RWTWJl\I:Tl\·11T.-The am(!ndrnl!ri.t made by sub

~ i«!(,tion (u) (It' this sedioll shall t,lk[~ C!trm:t as if incluc.lt'tl 

3 ill t.he ell)l(~t.mlmt. IIf lo:ediull lO:H a) (.f the Per"OI\>l~ R,·-

4 .l>ponsibility and WOI'k Oppnrt.l111ity HA.I(:onl:iliillion Act. 01' 

5 1996. 
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PUBLIC HEALTH AND WELFARE 

So ..... (.)(1<)(.\). (B). (10) IX> (11). Pbl>.L. 
1re-296. i .321(c)(4)(B)(iliHvi). _moOd, 
'Q.-henver .appe:ari:l.g. -Intema1 RaTm\le Code of 
1986" for "1nleru.'Il _ ... Cod. of 1964": all 
previoualy" ~ for purpOsa of eoditicltion" 
a3 --rule 26" and reqaired no chance in te:\t. 

Subsea. (b). (0. (8). (i)(1). Q). I'IIb.!.. 
1QS-296. i 321(eX4XC). _ted, .. berovor 
appea:in& ... IntemaI Revcue Code of 1988" lor 
"ln1:t!:rnSl Revecile Code or 1954", aD pr~J'';ou~ly 
~ (or purposes of cocti6::adon as -'I1tle 
26", reqam, no" c:hangt in te.\."t,. and c:on!onnine 
___ Cod ... in pus. (1) &lid (2flaf 
_. (0 10 rood ·"1'ill028". f' 

s.w- au. Pob.L. 10W96. t 10'1(0)(4). ~l>
.utur.d -ce_ of Sadal _".,:.ror 
"SecmI:1' w!Iere<or ~ in p:= (1);(2). 
&lid (3XC). ., 

Suboec. (kXl). Pob.L. 1~ 
• 321(eXIXC), iDduckd rda co ~ 
4W..XI)(CXiil .. 4W..Xl)(D~ 41I>(i)(IXE:). aod 
4115(1)(l!)(CXiil of <his dole aod _ted definl_ .r the tenn "notional _ wag<! iIld.x" 
W the de:5nitio~ of -deemed average total 
... ga". 

Soboeo. 00!2~ POOL. 10:1-296. 
i 3'ZlleXIXC). add<d pN'. (2). F""".,. p"'. 00 
""" ,tdtaignated (3). 

Sob.... (k)(3). Pbl>L. 10:1-296. 
i 3Zl(eX1)(A). (B). ~ ...... (2) II (3~ 
arid suhstit&:ted. therein "'UtiI aubsecUon- for 
"poragraj>!I IIY·· 

42 §410 

E1fed:tv~ Dakl 
1996 Ada. Amt:l'ld.me:ftt by seeDon 1421 or 

I'ob.l.. 1 ..... 188 appU=bIe .. !alCabI. ,...... be
ginni,b,g after Dec. SI, 1996. Me section 1421{e) 
of Pub.L. 1Of.-lSS. let oat ~ ;). note under 
~OD 12 of Tille 26, lDtemal Re"'enue Code. 

Amendment by stedon l.(.58(b)(Z) 01 Pub.L. 
10<-183 ~,able to ~ paid _ 
'Of,:. SI. 1996. M!C section 146S(c)(2) of Pub.L. 
l~lss. set oc.t as a Dote under $eetion 31tl (;II' 
Title 2S. Ioternal-..... Code. 

1"" A"'& Am_ by PoDoL. 1!l3-381 'I" 
pUcabIo .. _ paid oller De<embor 
31, 1993. 1ft -.. 2!aX3)w or Pbl>.L. 
lQ3.387. sst "'" IS ..... _ sectlo~ 3102 of 
Title 26, I-..! lie ...... Cod .. 

Amendmimt. b1 IICtioD l07(aX4) of Pub.L 
10'3-296 de::tive Mar. 31. 1196-. He IeCtioD 11(' 
rd PubJ.. lDa-296. Nt 0Qt U a note under -=oa 401 of this mIe. 

Plan A,rrt.eftdmI!OtI Not Beq~ Until Janlr 

"" 1.1998 
For .,-. ~ that 1t·aI\Y ""end· 

ments road. br aectioM 1401 to 1465 of Pub.L. 
)OI-ISS require aD amendment to an)" pWl 0':' 
annuity contract. such amenc1meDt ;hsll not bI! 
required 10 be made 'before the filst da)' of tht! 
&st plan 1a:' beeiz>ninr Oft or aft.tt Jan, 1. 
1m ~ 1«ti0lJ. 14S5 of Pub.L. 106-188. set out. 
all a note under sectiOD .01 of nele m. Intenw. 
Rt'Iebue Code. 

NOTE:S OF DBCISIONS 
ealculatioD. SI:Nth v. &Divan. CA.8 (Ark.) 

1m. 9S2 F.2d 30& 

Tenn "'WJ.PS" for c:akWdlnr averqe currtM 
~ in ....... re<lucinJ aocio1_1 dil
ability _to If Il>e)' -..l 8011> .r Ih>t 
Jil'OQUM excl!lded DOtlCO'-ued wages earned out
side SOeieI Secarit)'.,...m. Pnthar v. ShaI>J;, 
Dld,U993, SOt F .Sopp. 289 • .n'umod 14 F;); 
595 . 

. § no. Definition! relating to ernplnymcnt 

For tha purposes or IltIs subcbaplor-

Cal EmJ>loYIIlent 
!be term "employment" __ acMe. pol'formed after 1!ll6 :md prior to 

1951 ,,1l!c:h was employmen~ ror the porpooe3 or tbia ""b..bspt .. =dor the taw 
appu..bJe to the period !II wlllc:h suoh servlee .... performed, and m:lY • ...., •• of 
wbalsver lllIInn. performed attar 1950 (A) by an OIJ1p!oyee Cor the ~ OIDplo)~ 
iog him, lnespectiq. or the elti:zanshfp or nsideru:e of either. (i) withln the Untted 
Stat.e3. ~ (u) on or in eormec:tion with an American vessel or American aircnlft. 
under a contract of ~ which is .Dl:ered into witllln the UNtad Sta .... or durlr,g 
the performance of..tUcll and while tha employ" is employed on the v .... 1 '>r 
air<nft it tDUcbes at a port in the United Sta ..... if the employee js employed on and 
in cozmection with mch vessel or aira3ft when outaide the United States, or (B) 
outside the Uoited States by a citizen or resident or the UNtad States as lUI 
employ" (i) or all Amerion employer (as defined in sub6ection (e) of this MOtion). 
or (UJ of a foreigri a!IiI!ale (as de&ed In se<:Iion 8Ull(1 )(6) of Title 26) of nn 
Ameriem employer during _ period for whkh tMre is In eIl'ect an ·agreetnetot. 
ontered into pursrl3ht'" section 3121(1 ) of Title 26. with respett I<> such affiliate. or 
(0 if it is service. ~ of where or by whom perlonned. which is designated 
as employment or ~ as equivalent to employmtnt Wlder an aereement 

13 
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._ into under section 433 or <hi& title; ..... pt that, in th<t case or service 
performed after 19so. 

(l) Ser-ice _roriiie workers lawfully admitted to 
the United Sr.ates from Jamaica, and th<t other Bl'I!lsh West 
India. or from any other toNigD COUDIl7 or possession thereof, on a temporary 
~ to pert'onn agricultanllabor: 

(2) Domestic oeM<e performed In a looal coIkge club. or local chapter of • 
college fromnlfl:y or sorority. by • ""'dent who Is enrolled and Is regularly 
attendin, clasles at a school coU~ or UDivorsity; 

(3)(A) Service performed by a c:hlld WIder the age of 18 in the employ or his 
father or moC"ler:; 

(B) Service not In the coune of the employe"s trade or busin .... or 
domestle service in a private home of th<t employer. performed by an individual 
under the ago or 21 in the employ of his rather or mother, or performed by an 
indnidusl in the employ or his _ or .. n or daughtor, ex<ept that the 
provWon. of thio subparagraph shall not be appHcable to ""ch domestic ..,...;"" 
performed by an individual in the employ of his aon or daughter if-

(i) the employer io a swvivIng spouae or a divorced indMdual and has 
not remarried. or has a spouse livhIg in the home who has a """'~ or 
physical condition which results in snch spotlOe's being Incapable of caring 
ror • "'n, dough ..... , stepson, or otepclaughter (referred to in clause (ill) for 
at least 4 continu.ous weeks in the COJlendaz- quaner in which the strVice fs 
"",dered. and 

(ii) • ,on. daughter. otepaon. or stepdaughter or such ~mploy.r io living 
in the home. and 

(iii) 1.1>. son, daughter, stepaon. or stepdaughter <refemod to In clause 
(ll» has r.ol att.aloed age 18 or has a men~ or physioal eondilion which 
require. the personal care and supervision of an adult for at leaot 4 
continuouJ weeks in the ealendar quarter in which the 2I'Vice is rendered; 

(4) Service performed by an individual on or tn connection with. <esse! not 
an American vessel, OJ" on or in connection with an aircraft not an American 
airorail. if ~~) the individual io employed on and in conn~n with such vessel 
or aircnit when outside the United State< and (B)(i) such individual is not. 
citizen of the United Slates or (ii) tho employer "' not an American employer, 

(S) Somce performed in the employ of the United States or any instrumen
tality of the U:>lted State .. if such servioe-

(A) would be _luded from the term "employment" for purposes of thi3 
subchapter if the provisions of paragraphs (5) and (6) oC thi3 subsootion as 
in effect ill Janu8l)' 1983 had remained in erred. and 

(B) is perfOTllled by an individual whI>-
m has been <cutinuously performing service d_d in subpar:>

graph (Al since December 81, 1983, and Cor purposes or thi3 cl.uo<>-
(I) if an IndMdual performing servi<:e des<:n'bed.in subpara

!,'!'3ph CAl .. turns to the performance of auch service after being 
,ep3T>ted thera!rorn for • period of 1 ... than 366 oonsecuti'-e 
dllYs. regardl ... of whether the period beg.n before. on. or after 
December 31. 1988, then such service shall be considered continu-
e·us. 

(m if an indMdual performing s~ d<osoribed in subpara
i:mph CAl returns to the performano. or '!lOh serviee after being 
detailed or ll3nSfemod to an in_onal organization as de
,cribed under section 3343 of subchaptor III oC chapter 38 of Title 
,. or under section 3581 of chapter 85 of such Title. then the 
.. rVi<:e performed for that organization shall be considered ser
'ice described in subparagraph (A). 

(Ul) if on individual porfonning _ deocribed in subpara· 
&r3Ph CAl is ..... mployed or reinst:ited after being separated from 
,uch service for the purpose of accepting employment with tne 
American tnstitate of Taiwan as provided under section 3810 of 
mi. 22. then the service performed ror that Institute shaI1 be 
(on.sidered ...-vice d...nbed in subpangntph (A). 

14 
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.' 

.. (IV) It all iDdIvIdual pI!l1.armmg·"-.deooribed In ... bpan. 
. graph (A,) rotrmIs to the -perf"""""",, .o~.< __ after 
performiDg '-"'.IIS .• memberot •• WIif!'l'Dltd ........ (fnelud. 

'. iDg. for purpoeee of this do""e .. _ in·the Naliona! Guard &Ild 
.. tempOlV)' ..,...;e,,·fn the CoasI Guard·Reserve) and after exercis

Ing rost<>ntlo. or reemploymea.t righta .. provided <mdeT chapter 
43 of Title 88, theo the service so' perf<Jr1ll.,.j'''''' a ,member of a 

. UJ1iton:aeQ ......,. 'ahallbe considered.s.orvice d .. cribed m sub
~(A).aod 
"(VHf an iDdIvIdual perfDr'am1g ~ 'dOS<lihed m sabpan

¢ph . (A) r$Irns to' the perf<>rnllmCe of _ wvi<e after 
employmei>t (by'& ttibal orgamzar!°u) to wbkb eectIoo 400;(.)(2) 
of ntIe 25 sppIia, then the aem.e.'performeiHar that triboI 
orgon!2allcn .. ahaIl be 00DSider9d ........ duc:ribed In subpara-

.-gnp!> (A); or .,'. 
(ii). is ~ an annuity·.from the Civil ~ Retirome.t &I1d 

.DisabiIity. Fund, 01' benefits·(Jar oeMce as an empIoyH) and.,. 
'~retiremeut.a)'1!tem establiahed.by.·alaw of the Ullited St3~ 
for eDlPloyoe:o of the Fedem Go>wmneot (other !han fO!' members of 
the.,.,,;fonne.d ser>ices); . 

e=pt that this pangraph ahall not apply ,,jth respect co .. y _ s""~ce 

·performed an or after· allY date on which 'such indMdaal perfonos
. (e) sen'ice performed .. the' Presideut' or Vice !'resident of the United 
Slates, 

(D) servioe performed-
(i) .:';'" • p(>sitio. pIao>d ;" the Ex<!eu"".' Sehedul. WIder secti.ns 

, 0Sl2 th:ough 5317 of Title 5, 
. (il) .. a noDOal'eer appomlee in the Setlloi' ExeCutive Sel'Yice or. a 
~_'ofthe SeoiorFareigI1 Setv:ice. or 

(Iiii m· .' position to ... _ the Individual . is appoinled by the 
President (or his designee) or the· VICe President WIder section 
lO5(aX1), 106(aXI);"r 107(aX1)' or (b)f1) of Title 3;.'lt' the maximum 

10-

. me of~c payofor .... M' •• ition is at or above ther&tefor level V of. 
·the·Ex_ Sehedule.·' , .. " '., ','. 

eE) ser.u.;:perfarmed as··the·Chief· Justlce of the United States. an 
Associalle Justice of the Sopreme Court. • judge of a UDited States c:oart 
or appeals. a judge of a United States dis~coUrt (~ud!ng the district 
court of & tenitory), a judgl; or. the United States Court of Federal CWms. 
a judge of Iha United Siatea ccimt or ,mUmational Trade. a jw:Ige ofthe 
Ullited State. Tai< ~ • Ullited .States ~ or a referee In 
~ or United Stales bankrupt<y-judge, 

(F) service performed as a Member, Delegate. or ReaidtDt Commission-
er 01 Or to the Congress, . " 

(G) ""t'oth ... seMce hi theiegielalZve ·Jni."cl,·o{ ibe Federal Govern
ment if such servioe--

(i) is performed by an individual who WIS riot s@jeet to subchapta" 
III of chapter M· of Title .5, '<n:. to aMther· retirement system estah. 

,"Ilshed bya law of the Ullited States for. employees of the Federal 
G<Mrnment (other than· !or <eembera of the Wliformed services), on 
December 31, 1983. or 
. (ii). is PerformOd by 811 individual who has, at any time after 

Dec:ember 31, 1983. rereived a .Iwnp-sum payment under section 
S34:l(aJ of Title 5, 01' under .the corresponding provision or the law 
estahlisbing the other tenrement system described in clanse m, or 

(iii) is perfonn .. r~ an indi\~ual after sw Individual luts othllr
wise ceased to be subJect to suhohapte: III of chapter S3 of Title 5 
(without havmg.1)l>. application pending for coverage under !Ncb 
aubchaptet'), wbile.perfonolnf aetvice in.the legiaJatlve brmeh (d .... -
mined withoat reg.ro to the provisions 01' subparagraph (B) relating 
to c:ontinllity'of empioymeot), for ""l' p.riod of time after Deaomber 
81,1983. 
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alld tor p!IZ'pOS6S of. this subpangmpb (G) an Individuai is subject 10 such 
subohapter III or 10 ""y sucb oth ... retirement sy:rtem at any time ooly If 
(a) such individual'" pay .. subject 10 deducI:io .... contributions, or simlla:
~ts (eoDL'OlTeXlt _ the .ervtce being performed at thot lime) 
under ...- 8334(.) of sucb TItle 5 or the <orrespoDding provision of the 
law establisblD:g such ocl>er system. or (In • case to which section 
88S2(k)(1) of such Title 5. 1Ijlp1ies) such lndiv!dual is making payments of 
_ equivalent. 10 sucb dedncl:i01ll, co~ or similar payments 
while on Ie.ave wttbout paY. or (b) sucb iDdlvIduaI is """';'illg an IUU1mty 
from the Civil Semce Ret:irement and Disability Fand. or is rece;-'iJlg , 
benefits <Cor ;service as an tmpIoyee) andeJ- another ra!irement system \ 
·establlshed by a law of the United States tor employees of the Federal-...,J 
Govemmea. (or.her than for members of the uniformed sezvioes). or T-'-

. (H) aenIee pOdarmecl by an iDdividusI- : 
(i) o. or otter the ell'ecllve data of on' eI_a by sucb IruIIviduaI, 

under secQ'''' 801 .of the Federal Employoes' RetIrement System Act 
of 1986 or ,...c!ob 2157 of Title 00, to beeome ... bject to the Yeden! 
EmpJoy_" Reti:emeDt S}'SteDl provided in chapter 84 ot Title 0. or 

(Ii) DO "'. after.the eff_ date.of an oIecr:ion by such !ndi\'idQaI. 
under regulations ISsued under .-860 of the Foreign Se!vice Act 
of 1951) (2:;: U.8.c.A. § 4011l]. 10 beeo!ne suOj£<:t to the Foreign 
Senic. PenSion System PNVided in oubcbapte II of chapter 8 ot title 
I ot such Ad (22 U.s:C.A. i 4011 et oeqJ; 

(6) ServIce 'pel1'o!med in the employ of the UDited SIa!ea or any Iris""",..,. 
taIity of the United States if sud> ~ is performed-

(A) in. penal_on of the United SUtes by an imnate thereof; 

(B) by any individual as an employee included under section 5351(2) of 
Title 6 ~ to ee.tam interns, aIIldent nanea. and other stndem 
employees of ho<ipita1s of tho Yecl..-al ~ other than as a medical 
or d""ta1 mtern or a medical or dental resident In tlaIx>lDg; or 

(0 by aDy individual .. an employee serving on a temporary basis in 

~
f fire; ston •• earthquake,· flood, or other sImiJar emergency; 

(7). . perlonned;" the· employ of a s-. or any polltical 5Qbdivision 
f, or any instr~ntality of any one or more of the foregoing whkh is 

whoDy owned. thereby, """"PO thot this paragraph shall not apply in the case 
of-

(A) servi.e in,~udeclunder "" agreement under sect!an 418 of this titl., 
(B) service whkh; under subsection (k) 01 this sed:iou, constitutes 

covered ~rtation service, . 
(0 'SI!rvioe in the .employ 01 the Government of Gaam or the Govern

DI2Ilt 01 Amer;<l'" SamOa or any poUtical subdivision thereof. or of any 
instn=entality cfany _ or more 01 the I'Dregoing ~ Is wholly owned 
thereby, performed by an ofIlcu or employee thereonincluding a member 
of the legjsla<uro of any suob Government or political _,,), aDd. for 
purposes of this mlbcbapter-

(i) any p<rsoD Whose service .. such an aIllcar or employee is not 
<O"erecl by" retirement sy_. establisbecl by a law of the United 
States shsllnot, with re>pea to such serviee. be regudecl as an om .... 
or employee of the United States or any sgenO)' or inst>umenta\ity 
thoreof, aDd 

(ij) the """Wlermon for service deocr!bed in claz>se (i) (including 
fees paid to a pubUc 'o!lleial) lIhalI be deemed to have been paid by the 
Govemment of Guam or the Gov= of Alned .... Samoa or by •. 
political so.bdh-ision thereof or an ~ of anyone or more 
of the loregoing whid> is wholly """,ed thereby, w!Uchever is appro-
priate, . 

(I» urvioe perlonnecl in the employ oC the District 01 Columbia or ""y 
instrumenta\ity "hiob is whoDy owned thereby, if .w:h service is not 
covered by a· retiremeut system eotab1ished by a bw of the United States; 
except that the •. rovision. of this subparagraph shsll not be applicai>le to 
service per1ormed-

16 
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.(;) in a hcspit.lll orJM!D81 in_Wi,,;, by a. pazieDt or __ thezwC; 
(U) by =f iDdividiial .. an~oy ... iDcladed UDder _on 5851(2) 

of. 'TIlle ~ (r,ebIiJ>g !O"~ _ 8Il2d1!l>t nurses. and other 
studaIt.eznpoy .... of ~.ot ~ DiIItzi.et of Columbia G0vern
ment). other IhlIIi as a iDeoIiOa!'''' .diozd:il iDIerD '" IS a zrredical or 

" dental naIr:Ieut in ~ . 
· (UI) by 8lf11DdMdual" aiJ employee eer<iJIg OIl a tempo<wy basis 
• in . case of me. IIDnD. ...... eortbquake, IIood, or other oimilar 
emergeocy; or .. 

(iY) by a'member of. bori .... mjtte, or """"ail of the District of 
Col· jnlri .. paid OD a per dhmt.1DI!I!Ii!!& or other faa basis, 

. (E) -.. perfGnIIOd III the employ of the GovernrDem or Guam (or 
any instnuDentaIity .. tleld" wboIIy oWlled by aueh.Go ... ..-) by an 
employee properly chuprjfjed as a teiiiPiltl81) or iDtenDittent employee. it 
8DOb """'"'" is DOt ..,....,.s by a .etilaD ... t sy8Iem eatablished by a law of 
Gaam; .exoept that (i) the provisions' of this. oub-"Ph ahaII Dot be 
applicable to oeM ... 'performed by an .laoted official or a member of the 
legjslaIIue or in a bospit.IIl or penal In81:IIDtioD by • paDent or imDate 
thereof. and (Ii) for puiposeS or this oubparagioph. _. (i) and (ii) ot 
subparagraph (el ahaII apply. or 

tFl .er.i .. in the elI1p1oy of a State (other thai>. the I>istriet of Colum
bia, Guam.·or Ameri<:on Samoa>. of ttiJy poI!timl oubdivisioD thereof. or of 
lID;)' l=tnImentaliCy of any ODe or .. on of the ro>egoing wlDch is wholly 
owned thEnb)'. by an iDdMd~. who. is DOt a .. anber of a retlRment 
S)'Siem of SDch State,.politiad ~. or iDsIzumeIltality. except that 
the provialans of this subpll1igraph sholl not be appllcable 5 _ 

. performed-. .. 
(i) by aD individusl who is employed to relieve such iDdividual from 

. _ployment: . '. . ' . 
. ':(ii) ill a hoopiW. hOme. or other iDstiMioD by. patient or inmate 

· tbereoC;. . 
(iii) by _ iDdioidusI .. aD employ.;. serving .. a lmlporuy baolo 

·in ..... 'of lire, .sII>nn. _. ~. IIood, or. other BimIlar 
emergenc:;r;' , .: . 

(Iv) by aD electioD _ or eIsotlDIl ...... ker·if the rem~n 
paid . in a calendar' year for such oervice is leas than $1.000 with 
napeol: to service performed duriJjg any·coIeAdar year"""""";" OD 
or after Jamwy 1. 1996, ending on or before Deeember 81. 1999. and 
the aqjusted &IIlOUlIt det.e:rm!Ded UDder _ 4l8(c)(S)(B) of this title 
for my c:olendar ~ coinmew:!ng 011 or after Jmmary 1., 2000. with 
respect to ..moe perlonned dlirlng .iIi:h caIeDdor year; or 

(v). by an i>inployee in a pasiilOiI oompeus&led BOhlly on • fee basis 
.. whieII is treated pumIIIIlt to secQo., 411(c)(2XE) of this titl.as a trade 

or ·bcsin ... for pIIlp06eS of iD1:Ina!an of 5VCh fete in net .,..,,;ngs from 
uJ! employment:' . . 

for purposes of this ~h. elO:ept as provided in ~ 
prescribed by the Seorewy of the tteas..ry. the ...", "ntiremeDt_
has the meanmg gioen anch term by section 418(bX4) of this title; 

(S)(A) Service pedormed by a duly ordain.ed, _cmod. or licensed 
minister of • cl=ch in the -.ise or his WnlsIry. or by a member of a 
rellgiova order in the ",,"roise of dull .. reqWrod by oucb order. except that this 
SDbparagnph abaIl Dot apply to ..,..;;;", penarmed by a·lII'!IDber of such "" 
order hi the -.ise of IllICb duties, if an .election· of coverage under 5ECIion 
SUICr) otTilIe 26 is in efr.e<t with,;",pea to ouch·order. or rih resped to the 
amoncmous subdivisioD thereof to whkh such member bel_. 

(B) Servieo· -pe1f~ in ·tJ,e employ of ;, cb=h or quaElied church
CODtroDed organi2at;DII if such cb1ll':h or org,,,,i""';"D bas in effect an e1ect:Ion 
DDder aectioD 8121(w) of.TItle 26, other tban aemce.in lID 1l!IreIated Ind. or 
-... (witbih the_, of eo<tiim 518(0) or Tille 26); 

(9) Service pert'ormed by aD iDdividuaI as·..i 0mpiDyee Or. employee repr ... 
IieutatiYe .. _ in Be<tion 323l of TIua 26; . . 
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~ ~ 14 ~ C. . IiQQIAl.IZCUlUTY "CT~1«aI'Il(Co .. U 

• 
LlI""')(tiY..~~' ..r hoopltt.l, or tb. J?IatrM ul 0I1umbli rn-
., ",,"' m.nt~ ollw. Ulan .. , medical or claatal Intern or .. a 

medical or dental !8lldllllla tfainIq; 
(Ill) by UI)' ill4lMdlllll III l1li .emlioyee IIMnr Oft I 

talnpatary billa In eUl of 1Ir •• oI.oPIiI, _, eartbquUe, 
naDCI. or ethn Iimllu 'lIIar~ or 

Uv1l1y .... _ber of a bcIird, CDIIIlIIiU8e, or ""WId I of 
the Dllhtft of Columbia, paid l1li • per dieiD, ... tiDr. or 
other fee hula. 

eE) .. rv!ce perf'ormcd in the IIIIDlOY of dill Oavenuaot or. 
Ouam (or l1li)' III.uuml!lltt.II=~ i.e who1O' --S by 
lurh GoYI ........ III) Ill' an llIlp prgperlJ' c1l111ifitd II a 
·temporery Or lutarniltltnc emp Oy,e. I( auil\ II8!'I/Iq II not 
cl1Yereci by • petl....., ollt l)'1li111 eatablieheil br • law or 
Guam; ox •• pt thaI (i) 1ibe prcrviololll ur Ihla IIJIlparan.aII 
abell nol iI8 IIPPiicable to lel"lieaa lIIlfotmacl by 8/1 er .. ted 
offielal or • "'I",MP of the Italalatvo or ill • hIInit4l vr 
penal Inatll .. IlOll 10, • patient or 111m.'" thefllOf, U\4 wf far 
purl'!'W8 ot thlt IlI!lJlua8l'ap!l, ala_ (i) and (Ii) or.e!abpoza· 
1II'9h (0) Ihall apply, or 

IF) oorriot in the emplO)' "I. Stata (ather 'IWI the lMtrkt 
uf Columbia GIllin. or Amari ..... lWnoal 01 OZJ¥ ptlitiaal 
aubdivitiDn 1\';'001, or of ~ IIIRnllIltllltUlty or wly 0111 or 
mo •• ortl:a.lo ....... ing..t.lab II -.bDUy O1rIIacheNby,1v' an 
izulivldllil wbQ II Dot a m8lllbar or. • NtIn ..... t ~ or 

.' .. ' . auo.h Stet •• political wbdlvillio.., or inlirllmeQlllit}l. GelDl 
thaI the ptoYWonl ohm. ruparqraph eIIa1J Dot .. appltea. 
bit 10 lervice pe:1'O!'lllad-

(I) by 8/1 inclivldllll who I. IlQplgyt4 kI relleYI IUd! 
Indivldllal tram lIII4mDlo)'lll8l1t; 

(il) ill • ho.pltaJ, hom •• or other jnMdtlltiClll by • 
p.~ian~ or IlImlbe thereof; . 

(ill) by allY indivldlllll It an .m~ NrYi'" on Q 

blmpMv, ".011 In CUI otare. atoniI. _. nrthQllalw. 
tlood. or othor III11U .. VIQ~ 

(ivj by l1li eleetian nlfteial or .J .. Ii_ worker if tho 
rlDlWler.lioD pajclla I ,.Iender ~ar tor I .. M _mel II 
lOll ~ 11,000 with reapeel ~ Mmce pel'fol'lud dur. 
ill, IllY calendar ytt, eo_"".!'" OD or ~ J ..... ~ 
1. 1995, ....un, OD or WOrt D._Der 81. 1989,.l!IId 1M 
ac\j\ptad aml1llllt cloturmlned UIIUr _&lDD 2~cX8XR) 
Coi~ cal.lIlSar year eomm'DciJI, on lit aft .... JQ!l1lU)I 
1. • wllh ... """.l to _", ••. pOrtormtd durin" RCII 
cillandar ~.T .. n. <lr . 

(v) by 11\ employee In Il posltlCIII compellllllte4 eolelf Oil 
a r.. lIule Whleb I. trollied plirallwd to ..atiOD 
211(.XaXE) •• 8 trade or bIlIin8tl for PU1plR8ll or Inol .... 

. sion of IUell feea In lUll earainS' itOlD aelt' tIIIlpl~enLi 
(or PlI"jIOlea of thi. 8\lb~qr.pb, _lit lIS JinYldtd 1ft 
roJII1.tlona praecribed b), the SeI:"Iel)' of the TislllllY. Ute 



; 9-19-97; 18:03; LCC/lEGAL AFL/Clo-- 91562878;# 1/11 
UUI'.. ~"'n. L,J . .". U1Vlti11.,t.l .. ~37532J tIJ.0EO IIeJ 

. (' ,,\()(~,>L i =t\8'C.)(t&,)(e,)~~!t 
4 ~ ~' If' ~ "'~"'IlCUBl'I"i Acr-tiIIllelIOalt.I e"-llW~iOI" 1KJ~"II 

ttl Th. CommilllDner ., Socill 8ecIlriW" Ih.n. K the h~.t of 
my &ate, IIIDC1lfY th, 8IIWIICJlt wllllllle'll Beata 10" 10 til) Ulcllllle • 
mIT _MIIJ8 sroup t" WNeh the .,.. .. """'t did Bot pnvioualY ",,!'!Y. 
or (B) IIlclvcle In tbco cue vr enJ' _or... II"hp to wtilGIi iIic 
qreemellt IPp\in, ..,Ien prlYiDlllly llIoIuclld from the .,...1III1Ilt; 
bUt tI> • .,.. ........ t .. eo 1IIci4lf\od lIIe), .. ot bit 1a·~01_ wItlt 11M 
proTltl"". 0' thI. notion 'p»liuble In \he CAM af ... u.;,buol 
IJI'eement With a State, A lIIolf1neatloll of ID ~en, I!~t til 
a1avb al) at tlle ~din ... lit ....... IIII)' .PPI, to IadWihlla to 
wbOlll p"'lp'apb ) it applicable (whether or Dot the pnriOWI 
_Iusian or till serVIce or IIICIl IndivillU&la ..... J!lII'IUI!Ilt to weh 
p ... .rr .. ph~ but onl), It lI1eh ladiviclval. ar., " .. the oIrective dato 
8)llGifioti In ."ch modUlestlon, InelilllbJe to IN 1Il8lllben ar UIY 
r.drellUlnt I)/Item Dr II tho mOllilfouion with no...,. to neb 
indiYIcllla!e i, Jlllr&1oIant to ... ~ .. oIlOIl (cI)(3). 

(5) Such 8gn18111IIU 1haI1, I! Ut, IState rIIII\IeItI It, aclwle l1li the 
eue of 1liiY ClIver ... ,..,lIpl 111.)' "';tulmal ka, or 1IrIi .. 
P.lT!'o .... od ~)' & otutlant. deAl.qaatCd Dr tho 1I&4ta. 'l'hla parm-.b 
iball .PP\)' only with r.~.cl ~ Mrvl •• wbl_ ill excluded fnim 
01llp107"'8I\1 h)' My !'.ovl ... n of _tlo .. 111O(a.! other tlun rarasraph 
(7) of IUch .aetio .. iNl umeo tile remullcrltiOIl for which ie ucluiacl 
from vtalU by II1bPIfIlll'&ph (8) ar U;tlOIl 209(8)(7). 
, (6) g"el\ Di<oom,nl ibal[ CllIOlud_ 
. . tA I eervleo per1ormod 1>1 an Incllvlolu.l .wo Ie ..... ploytd ta 

. • filleve him from Uftl/ll ploym'II~, 
. ,. (11) .. m .. performed I .. & hospltal, h=., or oth .. iftltit..tiun 

by a pollol\l or il\lllato thereof, 
Ie) .1IY.rad trlftQlOrlatlOD MMe. lu detarmllw1 UDder _. • 

tlon ~loo.)), 
(D) •• rvi •• (other thlll\ api;ulturollibur Dr .n11:e JIIIrfDrm,d 

by a A1udlnt) IIIhlch I, udlldetl f'Tam amplO)'llllnt b:r U1 
pt'O'I'iaIon of lIetioll 210:&) other ChIlD Plfllfaph (1) dt IIIdI 
aection. 

(!) .. rvloe pe>£ormed by an bullvld1aal U III emplO)'o. """". 
an a tllDl~rary 1> .. , In caM of lire etonD. 1119"1. aanhquk,. 
l1ood, or oilier Illllliar ImeqoellcY. u,~ 

(PI 88rvi •• d .... ibtd ill .. atIOD ~~~'X7XFl..tuth I, luludod u 
"emplo)'tno,,\" untler ... tiw 81OCal." 

(1) No qreemR~ may bl madl appllcallli (alCher III tile orlKbull 
.,..'lIIallt or hy on)l motlilio.tiOIl th ... 6l) to NrYiea P17f~ 11)' 
8111 IndiYidll6l to whom par ..... oph (BXD) l. appllcable 1l1li_ ,uch 
.... menl provldo8 (jll tho eIH of laoh eover.,e 1l.J'0Up illvolVodl 
"thalo that the .. rvle. of III)' l .. dlvIdllll to whom I\I.Ch _..,..,11 la 
appllca1>lo And who I. D mOlllbor or Nab QOYet... /lfC!UJl Iball 
continua 10 be caverecl by Illth qnl81118l1t 111._ hIi thlirafter 
beeom ... UIIIII. to be • member ., a Htirellltll' --iil 0, th., malt 
IIrIico ahall el .. e to be 10 CQYtn4 ..bIn h' boIeaIuJ If\ble 10 be I 
millibar of lIIeb a Q1IleIII. (but ani), If the .... _ .... illlo\ ~ 
applloable to 'lloh .y.tom PllllllllII\t to ."b.ecUoB (~X8)1. 'ooUhIch."", 
Dlay be dlllired by the State. 
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ExclllSlQa»ooMaadator,- and Optlo.1 

Social S_rlf, A~' SccdODl118(c)(l), 
218(0)(5). 318(c)(~. Jll(c)(8), 211(dlt5J, 
218(m) 

• 
431. meet ot ExdUllolU 

When an absolule or retirwmlll& lyllCm 
covcrqe IftIIIP ilinelUded under an 
qrccment, tho acrvlcel of all employee. 
who ~ II\C11Ibcn 01 the Wienge .roup 
ate COY_ unlw lhey m mandalDlily or 
opllona1ly Qcluded. 

1IIJ2. Maadalor; ExdwloDS 

The Feclen111w reqMf tile extlusion of 
the foDowinltypes ot IIMOQ. 

(g) 81M'" 'if BIfIplol'" WIIo M 
HI,,4 To RrUn, 771.", F'Ioloa 
Vn,,,,,/o~",'nI 

Thil ,lenmll), excllldcl thc 1ClY1ces 
performed by employees In worle relief 
prol'lml (other than the supertisury or 
IdmlnlstrltiVl employoca tor projetU). 
Generally II Is tho Inlent ot the lXOi:ram 

u.\IIW)'~bo~ge~ 
IlIIUta or other lu!horiliea under which 
tho program Is established. 

_pie 1: 
S'MCU of wel/Q~ rcc/pleNS p,1'fDmtBIl 

lit rUlmi /0, GlSislQrtCI ~mt1US are 
o:e/utUtf Jrcm co",,.,, bearWl. the 
~f~ Of./ICh W(J,*-rcll~ 
plO&'1I1ftI1I ro proWtM assWtIIIl:e ID lIt.dy 
INIMduDb III/tIlhrtr ftJmJlies. . 

~~·1.f5 

&gmnlc 2; 
~CII pcrjbrm" by Intllv141lD1t IIIWr 

~f!VInI!Il ~ ~.&.J!Klr pro,~ 
"""th QI1l d~l,ne~ 10 provld6 W01t 
opule,.t, Gild trGWIIg III lru:rrus, /he 
IIIIployabfllty of th4 IndMdlrQl al'l Mt 
eulllllttt fr01IJ tow,ag' _aWl' lire 
prflfl41Y /JItw 11/ 1M PrtJ,TfIIIU is f/lIf III 
rellevejrom untmploymw. 

1kqnm1c J: 

C/tu'll1OIII ~/1u IIIIM' "" SlIIIrIM, 
Youth ProKrwtII rI/ Ih~ Job 71tJl1ll"l 
Parmershlp Ae: are 1101 r:O'itTetl bltGldl 
sueh Gtflvity II not ~mplQYmr1ll. U .• lID 

prtJdlJCI 0' ,,~" is provilkiJ bJ 1M 
I'IJrr/clpQ1US. tlllll'lre~ Is 110 tmp/DJer. 
Imp/oYH "/tlli01ll1l;, illllOlvo4 wi,h NS;fCf 
lOlllrh "cllVi/I". (See SLCII64J.) 

(b) s.mm 
Ho"" Dr . r,.,lfJulioll .,11 
hltflU or Inmfll' 

A "patient" il Jomcone undcrlloills 
treatm.nt or reoo;ivina CAlI; In Ibll . 
lnstltutioll. An "11II1!11e" II someone who 
liv!9 in the inQllMiOll either bc;r.1I1C he 
wu commiucr;l or choso 10 enter 
voluntarily. 

Menial hospItals, homes for a1cohollcl, 
vetuanl' homos, and ~liona1 
in,lilutions arc aamplOl of lilt inSlit\ltionl 
ordinuily involved In Ihis exclusion. 

Service. performed oUllldc Ihe institution 
fDr the same unit of r;ovcmrnent wIIleh 
operates il are considered performed "In 
lhe insllrution.· FurlhllF, ~I 
performed u pan ollhe rthabililallve and 
thcrapcutiG proeram of 1M Institution an; 
nOI GOvered if performed in the illllitulion 
by a p&licnt or an inmate !hereof. 
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EMpLOYMENT ISSUES . 

Prior \0 1995, Iho blal S~r11)' Ace did 
not 0lI1InJI1 thIR aotYlccI f'rom SIIIiiaJ 
Saoiril)'--.e. 

Mlse,lJIDIOUI ftdDll Lepl.tloIl 
All'mIna State IIId Palltleal Subdivilicul 
CoYen,. ': 

640. IotroduclioD 

o.er III. )'CUl, l'cdcnl pro&J1lml have 
besI llllaeted 10 dell with ihnOlt CVCI1 
ClIIIpry of eeonDmic IIId social problem!. 
NUmerous Peden.! proatMI. an 
IIIrnhdtwId b)' P.w.l d'P"""IIIca, 
indcpondent lIIc:ncle.s. commissions. and 
colilidi. dC:al&ntd ID provide economic 
opponunhy. IGdd II:MIzI or CI1I\ 
ulistanGO 10 peoplo "jib I VIrility of need •. 

SometImes, 1IIM;ef performed IInder 
Fe4erlIl y enaeted economic: and human 
development pro"",,' do nat conatitutc 
;overed Mlplo),ment under 1lI0 Scow 
$~urlCY Alit. HDWevet. in 10m. in~. 
thc .mea are, by I18tute. desllnatod u 
bcin& pcrfllnll!d iIllha employ of the 
United Sill. for purpose. Dr IIUe D of ilia 
SIIdIl S~t)' Ac;L. PvllullltlD section 
2OS(P) of tho Sod&! SCCllrit)' Ac:t. JIIe SocIal 
securit)r Adminlltrllion will dcc1do whether 
an individual hu pOIrwmod lGrVilW In 
co.:ered emplOJlflent, the periOda of Ilich 
service, IIId wllether l'CIIIuneration paid Cor 
IIIdI emplO)llllent conltllUIR W&I~" Tho 
hlllll of 1M IlIVenIment apnoy deal'fllled 
to adminlslU a plrticular ptolflJll will 
determine the ameunt.of remunenilim paid 
IIId the period. for which it was paid. TlIe 
waae plY1IIOn1i may ilH:llldo boll! cull IIId 
in-Idnd remuneration. In lOme IilllBdonl. 
the exilleftCll! of coveraao depends 011 Ill. . 
.IIN. of l/!a emplo)llnl entity. 

These Infwctionl relaIP IIIlIInly 10 thOIO 
proviSIOn. onder the elllClins leSillatlon 
whlc:b .-lIIal cenaIn services Ihall be 
c;gyercd cmployman under the SOCial 
Security "", or. lIthe lo&lllallan (Jea not 
IpeQfically 10 .Iate. dIOJII savJca which 
are QOYCIe4 omplQymonl bllQlllle of Ibe type 
of servka rendetaS and the enUty fbr 
whlcll performed. 

641. Economic: Opportllnlty Ag of lH4 

The !Conomie Opportllllity Act of 11164 
(roCencd 10 as the EO Act) II/U enacted 
"u,uI120. 19154. ItS major purpolle was 
.tated ., a mobili1.lltkln or 1111111111 and 
tiaanclal mourcoa or ""' nalion 10 combat 
poverty in 111" United SIilIOI. 

Many of lIIe program. which orlalnaled 
under llIe EO ... ct are now 1IIIII0rilcd under . 
sep8lllte l"lislation. "'mon, them I. tho lob 
TIa1n1IIe Putnenhip Act which, on Oolober 
I. 1983. 5upeuecled the ComprellenRv8 
Empwymcnlilld TrIlnin8 Act of 11173. 
Somo other PJOllr1II1S lIIat were creal!d al a 
ruult of Iho EO A;t and amllldmentJ 10 1lI11 
Aot. were Job Cofl!I. Community ACtion 
Pl'llift!'lI, Readltart, Legal Scrvicel and 
Native AmoriClIIn Pro&l'lllli. 

642. Job T .... lnllli Partnenblp Act • 
P.L.97,300 

Y1Ie lob TrIiniII, Parulenhlp Act (FI'P A) 
III~ IIIe COmPJellensJve Employment 
&nd Traillln, Act (eET A) effective Oetober 
I, 1983. 

.... under tho CSTA proanm. 6Crril:Oll 
pMfcnmed under JTPA propams guera1ly 
are not ezcluded from llIe definitiOli o( 
COVCRd employment as activity 10 relieve 
from uncmpJDymenL 
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TIle sillul o( lilY activity under the JTP A 
i, dclGrmillW und" !be UIUII common·Ja", 
rula,. T1Iuo I, no cmployer-empJoyee . 
rellllonaillp willi fOJPCI't tu ,Iuuoom 
ftiJIin; BCliYltica wfI!lic the JTPA 
puticiJllZlt iI atlDlldlri,daw'oom traininC. 
\ecI:IIres, or demDnstritlOllJ, becallSO no 
emplo)'lllent seMce& with rapeet 10 such 
mil. actMliea lR providld by tho 
pll/\/eiplllt. 

If it II determined lI1at Ibe ICliviry Is 
eJIIploymont, tile Fod;nl~Slalilpment 
Ind the mlllldliory QlYLn,CtI provision ot 
OBItA, will dcsrmlne the: QlVcragC lIa!US 
of !lie employment if jhc empto)'" iI • SIIIlI 
at POlitical subdl\llslon. 

If 11111 employment sezvicol l11li performed 
in a s_ or poUlltal subdivirion position 
whleh il not cuvl\Rlll under IIIe State's 
.,rccm=1 for 1'1111 S~jll SecurIty coverage, 
the lOI'Yiocl peri'ormc41ft.el April J, 1986 
by indivlduall IIC'«I)' IIiraIliflu mal dale 
would be IUbjOClIO mllldatQfy HI-vnly 
co..-erq.. s .. SLCH 210. (Abu, su;h 
employment 'eM~ pcrfGrmcd after Iuly 1. 
19911n noneovwed poJltiona ot a SLate or 
political .ubdlvlslon may lie .ubjOCl to 
mllldato!y Social Security ClClYenlie. See 
SLCH 215 retarding mandatory Social 
klldty COVC/I&II.) 

Under tho m A. whieh il a Pederall y 
fIIndad pro""",, SIIICS il/lci poUticaI 
lubdivislOlll GrJanil.cd in IC:lVIc:o c\eIlvery 
aras, Idmln1.1et joinlly wilb private 
ilIdullry a Joll ~ninl prosram In abe; au. 

Sill SLCH chapter 100 tor information on 
wtw oonililUteI wales under the lTPA. 

643. Work·Stucl, PrOlrilDl 

(II) CI"'1'Gl . 

The most frequenlly CIICOlInle!Qi wOlk-
. Ibldy pnlpaml are the cype of procram$ 

formerly under title I at me EqIll1 
Opportunity Act and currently administered 
by tho Deparcment of FAucation and by 
parU,ipalil1ll collC:Cel IIId ulllvenitiea. 

The purpose of the worw!Ud y p\'OlRftl1 
is 10 atimulata and promole part-lime 
employment of ItIIcI~" 'Who 110 from low
income (ImUiea and who en: in need of 
caml1lss Ir they are 10 conlinue their COIIrR 
or SIUdy. 

The; Depanment of HduC&lion entarl mID 
&&reementJ with ellaible institutionl 
(ooUegca, univulltlel. and vocalionaJ 
achools) und" which the Scuaary of 
liducotion will make grantli ID 5Ueh 
Insll1l1l1onl to BSsbt in tho operation of Ihe 
work-study prOSIUlI. In brief, Pederal 
I\Ind. ue allocated ill ucordanGo wllh a 
prescribed formula. amone all States. 
Oranbl will then be made ot tIIose fund s to 
individual" colle&a and unlvulilla on the 
billa of !he Institution's requirements (or l1li 

cJ.JlI/1dcd work-ssudy projl'lm. 

(hJ C4mpolilifl'l qf /h. WD,*-Slut/Jo 
Pio,f'QIII' 

Paniclpuion UDder those pqraml shall be 
Ivai1a&le olll)' tv a llUdenl: (.) who Ii (rom 
a low-inccme lamil)" (b) I. In pcgJ o( 
camlnal from such employment to PUI1UC • 
coune of sludy. (0) lhollls evidence of beinS 
able IQ. malnLllln ac:aclemic proflclencJ wldl. 
~mpIDyad, IIJId Cd) hu been accepted u a 
full·timutuclcnt or, if alllady eruulla:l and 
allendln. me injtitulion. Is In load ~InB 

., 
... 

.. ' 
.>,.', ',.' 
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BASIC"'!!!) WAGES 

SOdal Security pwpotu. FlOm 1988 
1hnI1Ilb 11.1l1li 3D, 1992, ''''ployer-paid 
premJums for ,roup lepl UII.ta.nce up to 
S70 per IImployce could quall'l' for III 
~lI.ion from WilI'I, Prior to 1988, 
th_ waa no $70 rhon th. exclusion, 

741. Graup-TtnlJ LIt,IM/nnce 

Effer:tive JIII\UU)' 1. 1988, employer-paid 
~miWII.I for lfIIup-term Ufe inlUIlllce In 
"CCII of SSO,OOO for III employee 
(including any former employee who 
sepacall!ld from employment after 1988) no 
lon8C11' quJify (or 111 exeluJion from 
""',N. Amollllll flU( In ClCelS Of 150,000 
continue to qualify for w:luslon. 
(P.L. 1~201) 

Employer-paid premIum. for fcmner 
emplDyees who sepl)-aled from 
employment Mfq!.1992 co"tinue 10 be 
ex~ud~ fl"om wages if the employee was 
not rcc:mployed by the Slme ''''player 
after lila terminallon dare. 
(P.L. JfXJ.647) 

Former cmplo)'Ce1 who lCParate13 from 
employmenl gflcr liD are required to pay 
"'e employee portion or the Soc:liII Security 
Ind MfAicare tase. on ms Form 1040. 
n, employer reports \h, uncollCClell IU 
amounlS on tile Porm W-2. (P,L. 10/· 
JOB) 

r 742, Illb TnlninJ Partnel"llhlp Act 

\ Section 142Ca) of lIIC lob Training 
PartMrdllP Aot (/TPA) PfOVidcs thl! 
IndiVidual. employed in aclivillCII, or 
enpged in on-the-Job Ilaini"B authorized 
under m A, be paid wa ... not less th.n 
the hlallest IIf: 

- the minimum Wile umlar rection 6(1)(1) 
of rile Fair lAbor Slandard. Act of 1938; 

- the minimum wqe under tho appliQlblc 
Slale or'local minimum WIle law; or 

- the pfCYiiUne raW of pay foJ' 
individvala employed in similar 
ocell)lltions by the samo employer. 

S«t!on 142(b) of the JTPA refers 10 
"aiIOWIll«S, WIIings, and paYOlen",· 
Allowance. IUId paymllR" which arc QIJ! 
inlended 8S compensation lor empJoymcrll 
IClVIc:es are nat wase. for Social Security 
purposes. (See SLCH 642 for information ' 
on whclbel Kn'ices performed undw 
ITPA ~ covered employmenl.) n.e 
proper c1uslficatlon of any paymenl for 
Sod., Security covarace purposel depends 
on th, circumll4nc:es under which Ihe 
-paymenl is mllde; II is p\lulblc for an 
lncllvidualla receive both wig" and a 
neecls-based allowance, Tho allowance Is 
not part of Ihe salary IIructurc. bUI i,ll 
m::cds-b&sel! PlIyment made by the local 
agency in addl!lon 10 any wages paid 
which 110 !wed on services ~rrormed by 
the individual pamclpallng in the rnA 
program. 

If payme"1I unller thc lTPA program are 
bAsecI on services coveted under the SOci., 
Ser:urity Act, Ihe p.~mcnll aro wage. as 
defined in ssction 209 of the Ace, unlesl 
spctJncally excluded (rorn COYCnalo. 

'743, Jury Duty 

Employer payments to an tIII(lJoyee, 
absent rrorn work on l(;COunl of jUlY duty. 
\hat reprule"1 1M diffGrcncc ~ \he 
employee', relUlar wases wi lite amount 
receiVf.d for jury duty are '"'agel. 
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1003. GOVERNMENTAL FUNCTIONS Include leUlllatlve, 
ellec:utivII, and Judicial act/vlll,,; e.g .• prevention of ~8; 
Ilctlng for tile genllral welfere and providing for the public 
safety. "~CI known as 'nonproprietary' functlonl .. 

t 
, 

'I" 
A proprietary funcilon Ia generally a business engaged In by , a Slate or political lubdlvlslon 11m liar to one • pI1Vate 
entetprlse would engage In lor profit. For example, a Stat. 
or local govemment may be engaged in a proprietary 
function whan it operlltoR a liquor alore. PUblic amusement 
park. or public utility. 

Whal may be 8 proprietary funCtion under Ihe lawe of one 
Statll may not bo c;lallsilied 11& luc;h In enolher. The 
provl~lona of Stale law govern In determining whe1her a 
funcllon Is governmontal or proprietary. 

1DD4. TI-IE FOLLOWING KINOS OF WORK CANNOT BE 
COVERED under a Flderal·Slate agreement: 
A. Work d.vlsed to reli~v. employ'" from .unemployment 

Tlli9 doea nol Include many prOBrama financed from 
'I 

~ " Federal funds wllere 11\9 primary purpose lSI to give the 
employee wor1t experience or training, 

B. Work In a hospl1al, home. or olher InsllMlon by a 
pallent or re~il:fent Ihereof, 

C. Work by tranaportation aysllilm employellil who are 
covllred compulsorily by Soc;lal Security (lee 11005). 

O. Work which would be excluded from Social Security If 
performed for a prlvllte omployer, except cortain 
19r1cultil,ral labor and work by sludenle. 

E. Services p.rformed b)' an employee •• rving on a 
I' tftrl'lporary basis In case of fll9. storm, snow, 
! lartnquake, flood. or otl'llr similar emergency. 

r, ... For coverage of servics, In firefighters' and police officers' 

~ , positions under a retirernenl Iysl8m, 8e8 g§1011 and 1012. 
Services of PQilca officers end flrelighlers whose positions 

, 
erll nol undllr • retirement eYlitem of Ihe Stale, or POIlUClII ( 

8ubdiviuion are covered when coverage is obtained for the I 
00\lero.90 group, I, 

2M 
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